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ABSTRACT 


Managers  and  potential  managers  in  the  acquisition  field 
should  find  this  thesis  to  be  a  useful  tool.  ^eThis  thesis, 
when  joined  with  a  thesis  written  by  .CDB  J.F.  Hetherirgton 
in  March  1583  entitled  pA  Synopsis  of  Acquisition  Belated 
Topics**!*,  will  fora  a  single  reference  that  will  provide  a 
review  cf  current,  iaportant  topics  relevant  to  federal 
acguisiticn.  Individual  topics  are  divided  into  the 
following  categories:  contracting  and  general  acguisiticn; 

legal;  finance,  econciics  and  accounting;  and  production.  A 
broad  intrcduction/definition  is  given  in  the  initial 
discussion^*  section  of  each  topic  for  a  quick  review. 
Individual  topics  are  generally  confined  to  three  to  fcur 
pages  tc  provide  an  overview  of  the  topic  and  aention 
related  concepts.  The  depth  of  coverage  in  each  topic 
should  be  sufficient  fcr  a  working  knowledge  of  the  concept 
in  relation  to  negotiation,  ccst  analysis  or  other  aspects 
cf  the  acquisition  field.  A  list  of  preferences^  and  a 
^bibliography  for  further  study^is  supplied  at  the  end  of 
aost  topics  as  as  initial  step  toward  a  sore  in-depth  study 
cf  the  subject  aatter  or  fcr  application  of  the  concept  to 
the  arca|  cf  concern. 
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I.  iy TBO DOCTIOB 


Purchase  requests,  which  ausr  b a  controlled  through  a 
soaetimes  long  and  complex  acquisition  process,  currently 
deluge  Federal  Government  Acquisition  Organizations.  The 
Federal  Government  purchases  property  and  services  froa  the 
private  sector  in  excess  of  $150  billion  annually.  Ihe 
sheer  vcluxe  of  acre  than  18  Billion  purchase  acticns 
required  each  year  fcr  this  expenditure  is  indicative  cf  the 
enoricus  sccpe  cf  the  procedures  involved.  Two  statutes 
provide  guidance  for  the  Federal  Governaent  to  contract  and 
to  issue  regulations  for  contracting.  The  Armed  Services 
Frocureaent  Act  of  1S47  pertains  to  Departaent  of  Defense 
activities,  the  National  Aeronautics  and  Space 
Adainistraticn,  and  the  Coast  Gdard.  However,  each  has  its 
cwn  iapleaenting  regulations.  Titles  II  and  III  of  the 
Federal  Property  and  Idaini strati ve  Services  Act  of  1949,  as 
aaendcd  (The  Federal  Property  Act)  ,  pertain  to  purchase 
activities  cf  Civil  Agencies.  Acquisition  for  the  Federal 
Governaent  can  becoie  a  coaplex  affair  because,  in  addition 
to  the  twc  tasic  procurement  statutes,  there  are  aany  statu¬ 
tory  reguireaents  and  Executive  Orders  that  foster  social 
and  econcaic  aias  other  than  acquisition.  To  stay  current 
in  this  dynaaic  envircnaent,  the  acquisition  aanager  needs  a 
single  reference  to  acquisition  containing  the  iapact  of 
Federal,  ICC  and  other  directives. 

A  thesis  that  initiated  developaent  of  a  single  refer¬ 
ence  which  provides  a  overview  of  current,  iaportant  topics 
relevant  to  federal  acquisition  was  written  by  CEB  J.F. 
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Betheringtcr  in  Hatch  1983  entitled  "A  Synopsis  of 
Acquisition  Belated  Topics" .  The  purpose  of  this  thesis  is 
to  complement  CDB  He thering ton's  thesis  by  developing  addi¬ 
tional  topic  aceas  in  the  acquisition  field  and,  when  joined 
with  his  thesis,  foes  a  single  ceference.  This  thesis  is 
not  to  be  used  alone,  but  as  a  guide  tc  the  pertinent  docu- 
aents,  directives,  circulars,  etc.  To  retain  its  value  as  a 
"current"  guide,  this  thesis  should  be  updated  and  supple- 
tented  cn  at  least  ar  annual  cycle. 

Following  the  guidelines  set  by  COB  Hetheringtcn  fersat 
and  restrictions  will  be  as  follows: 

A.  The  tera  "acquisition"  shall  be  used  in  this  thesis 
in  place  of  the  tert  "proc uresent".  Procurement  is  to  be 
considered  synonymous  with  "contracting"  as  a  subset  of  the 
acquisiticn  functions.  "Acquisition",  as  defined  by  the 
Cffice  of  Federal  Procurement  Policy,  means  the  acquiring  by 
contract  with  appropriated  funds  of  property  or  services  by 
and  for  the  use  of  the  federal  government  through  purchase, 
lease,  cr  tarter,  whether  the  property  or  services  are 
already  in  existence  or  must  be  created,  developed,  demon¬ 
strated,  and  evaluated.  Acquisition  includes  such  related 
functions  as  determination  of  the  particular  public  need, 
solicitation,  selection  of  sources,  award  of  contracts, 
contract  financing,  contract  performance,  and  contract 
administration. 

B.  The  selected  topics  are  grouped  into  the  following 
chapter  headings: 

Ccctracting  and  other  General  Acquisition  subjects. 
Legal, 

Finance,  Economics  and  Accounting,  and 
Production. 
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C.  In  atteapt  Hill  be  made  to  condense  all  topics  tc  a 
maximum  cf  four  pages,  not  including  tables,  lists,  graphs 
or  charts.  This  sill  allow  the  user  of  this  thesis  to  be 
able  tc  scan  each  topic  area  and  develop  a  working  knowledge 
in  the  area  of  interest.  The  user  will  also  be  able  tc  use 
the  references  and  bibliography  available  at  the  end  of  most 
topics  tc  conduct  an  in  depth  study  of  the  area,  if 
regained. 


later  updates  or  suppleaents  of  topics,  references  and 
prepared  synopsized  topics  should  be  forwarded  tc  the 
Acguisiticn  and  Contracting  Management  Academic  Associate, 
Cepartaent  cf  Administrative  Sciences,  Naval  Postgraduate 
Schccl,  Ecnterey,  California  93940. 
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H.  CONTE ACTING  AND  GE1EBAL  SOBJECTS 


1.  BERFCBM  ANCE  OF  CCMMEBCIAI  ACTIVITIES  (OHB  CIBCQLAE  BO. 

1-76) 

1 .  Eiscussion 

In  1966  the  first  Circular  No.  A-76  was  issued  by 
the  Eureau  cf  the  Eudget.  This  circular  affirmed  "the 
Governments  general  policy  of  relying  on  the  private  enter¬ 
prise  systes  to  supply  its  needs"  but  it  also  recognized 
some  instances  where  "it  is  in  the  national  interest  for  the 
Government  to  prcvide  directly  the  products  and  services  it 
uses. "  [ Bef .  1  ] 

The  basic  policy  underwent  a  major  change  with  the 
issuance  cf  Office  of  Management  and  Budget  (OMB)  Circular 
A-76  (revised)  dat9d  29  March  1979.  Unlike  the  previous 
statement  which  cnly  stressed  government  reliance  on  private 
enterprise,  the  new  policy  has  three  guiding  principles 
[Ref.  2]: 

a.  Bely  on  the  private  sector.  The  Government's 
business  is  not  to  be  in  business.  Available 
private  sources  should  be  first  considered  to 
provide  the  commercial  or  industrial  gocds  and 
services  needed  by  the  Government  to  act  on  the 
public's  behalf. 

b.  fietain  certain  governmental  functions  in-hcuse. 
Certain  functions  arc  inherently  governmental  in 
nature,  being  so  intimately  related  to  the  public 
interest  as  to  mandate  performance  by  Faderal 
employees. 


c.  Ain  for  economy  and  cost  comparisons.  When 

private  perfcraance  is  feasible  and  no  overriding 
factors  require  in-house  performance,  the  American 
people  deserve  and  expect  the  aost  economical 
performance  and,  therefore,  rigorous  coapariscn  of 
contract  costs  versus  in-house  costs  should  be  used 
to  decide  hen  the  work  will  be  done. 

2.  Unseat  Procedures 

If  a  service  activity  is  nor  specifically  excluded 
from  CHE  A-76  and  is  not  an  inherently  governmental  func¬ 
tion,  then  it  is  classified  as  a  Commercial  Activity.  A 
commercial  cr  industrial  activity  is  defined  by  A-76  as  "one 
which  is  operated  and  managed  by  a  federal  executive  agency 
and  which  provides  a  product  or  service  that  cculd  be 
obtained  from  a  private  source."  Attachment  A  to  CHB  A-76 
provides  approximately  one  hundred  examples  of  Commercial 
Activities  for  fifteen  different  service  categories. 

In-hcuse  performance  of  Commercial  Activities  cannot 
be  justified  solely  ,cn  the  basis  that  an  activity  supports 
cr  involves  a  classified  program,  or  is  part  of  an  agency*s 
basic  mission,  or  that  there  is  a  possibility  of  a  strike  by 
contract  employees.  Government  operation  of  a  Commercial 
Activity  can  only  be  authorized  under  one  of  the  following 
conditions  [Bef.  2]s 

a.  Be  sazisfactcry  commercial  source  is  available. 

Government  operation  is  permitted  whenever  it  can 
be  documented  that  either: 

(1)  There  is  no  private  commericial  source  capable 
of  providing  the  needed  service;  or 

(2)  That  the  use  of  a  private  source  would  cause 


unacceptable  delay  or  disruption  of  an  essen¬ 
tial  program.  The  required  documentation  oust 
be  detailed  in  terms  of  cost,  time,  and 
perforiance  measures.  The  disruption  oust  be 
of  a  lasting  nature  and  not  just  temporary. 

t.  National  Defense. 

(1)  Government  operation  by  military  personnel  is 
permitted  whenever: 

(a)  The  personnel  are  utilized  in  or  subject 
tc  deployment  in  a  direct  ccmbat  or 
ccibat  service  support  role; 

(b)  Tie  activity  is  essential  for 
military  training;  or 

(c)  Tie  activity  is  required  to  provide 
appropriate  worlc  assignments  for  career 
progression  or  a  rotation  base  for  over¬ 
seas  or  sea  to  shore  assignments. 

|2 )  Governient  operation  of  a  depot  or  inter¬ 
mediate  level  maintenance  facility  may  be 
justified  to  ensure  a  ready  and  controlled 
source  of  technical  competence  and  resources 
necessary  to  meet  military  contingencies. 

c.  Lower  cost.  If  none  of  the  preceding  conditions 
can  be  net,  government  operation  of  a  Commercial 
Activity  can  only  be  authorized  when  a  comparative 
cost  analysis,  performed  in  accordance  with  A-76 
and  the  Cost  Comparison  Handbook,  shows  that 
in-house  operation  has  a  lower  total  cost  than  if 
it  were  obtained  from  a  qualified  private  source. 
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Currently  an  estimated  400,000  federal  government 
employees  perform  Ccmmercial  Activities  valued  at  220 
billicn  annually.  Cf  this  amount,  only  16  billion  are 
eligible  for  cost  studies;  the  other  214  billion  are  exeapt 
from  1-76  for  reasons  of  national  defense.  Although  prog¬ 
ress  is  accelerating  rapidly,  to  data  only  a  small  portion 
cf  the  eligible  functions  have  received  a  cost  comparison. 
The  Office  cf  Federal  Procureaent  Policy  (OFPP)  estimates 
that  a  savings  cf  ever  $5  billion  could  be  achieved  over 
the  next  five  years  if  these  cost  studies  were  completed 
[Bef.  3], 

Since  1979,  CCD  has  saved  approximately  $140  million 
per  year  as  a  result  of  Ccmmercial  Activity  studies.  In 
addition,  an  average  of  4,000  personnel  billets  have  been 
converted  to  contract  in  each  of  the  last  four  years 
[Ref.  3].  Data  compiled  in  January  1982,  showed  that  60 
percent  cf  the  functions  reviewed  shifted  to  contract  and 
the  average  costs  dropped  19  percent.  These  reductions  were 
widely  distributed  however,  with  two-fifths  showing  greater 
than  20  percent  savings,  another  two-fifths  having  savings 
between  11  and  25  percent,  and  the  remainder  saving  10 
percent  cr  less  [Bef.  4]. 

2 .  P ip cosed  Revisions  t£  Circular  A-76 

The  Office  of  Federal  Procurement  Policy's  proposed 
changes  tc  the  Circular  and  Handbook,  dated  January  6,  1983, 
are  designed  to  simplify  the  cost  comparison  procedure.  The 
Circular  itself  would  be  changed  only  slightly,  but  the 
revisions  vculd  add  a  new  supplement.  The  Supplement  is 
written  in  four  parts;  Policy  Implementation,  Nanagement 
Study  Guide,  Writing  and  Administering  Performance  Wcrk 
Statexents,  and  Cost  Comparison  Handbook  [Ref.  5].  The 
significant  changes  ccntained  in  the  circular  are: 

a.  Agencies  do  not  have  to  conduct  a  cost  comparison 
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study  for  activities  that  have  10  or  fever  Full 
Tine  Equivalent  Berk  Years  (FTE) .  An  FTE  is 
equivalent  te  2,080  annual  hours  of  work. 

b.  If  an  activity  has  over  10  FTE's  an  agency  say 
waive  cost  ccaparisons  if  there  is  effective  price 
competition  and  there  is  compelling  evidence  that 
the  in-house  bid  would  not  win.  This  evidence 
cculd  ccae  from  GAO  reports  previous  cost  studies, 
or  ether  prior  experience. 

c.  Consolidation  of  Ccaaercial  Activities  (CA)  is 

encouraged  but  special  requirements  must  be 

followed  for  small  and  small  disadvantaged  business 
to  foster  their  business  opportunities.  For 
example,  primes  will  be  required  tc  submit  small 
and  small  disadvantaged  subcontracting  plans  and  a 
■  iniaua  of  50  percent  subcontracting  shall  be 
formally  advertised  procurements. 

d.  Agencies  may  award  contracts  in  accordance  with 
sccio-econoiic  programs  such  as  8(a)  contractors, 
and  Federal  prisons  without  conducting  a  cost 
comparison.  A- 76  is  not  intended  to  interfere  with 
agencies'  socio-economic  procurement  goals;  there¬ 
fore,  cost  studies  are  optional. 

e.  The  appeals  procedure  has  been  strengthed  tc 
include  a  description  of  documentation  that  must  be 
made  available  tc  appellants  and  what  can  be 
appealed.  Also,  the  agency  head  now  has  the 
authority  tc  review  appeals. 

f.  In  annual  reporting  requirement  has  been  added 
which  requires  agencies  to  report  to  OHB  cn  their 
progress  in  implementing  the  Circular.  This 


15 


ca 


revision  requires  all  activities  to  be  reviewed  for 
commercial  performance  by  septeaber  30,  1984. 

g.  A  management  study  guide  has  been  added  to  aid  the 
agencies  in  developing  their  acst  efficient  organi¬ 
zation  froa  which  to  develop  the  Government  cost. 

h.  The  account irg  methodology  has  moved  from  one  cf 
calculating  all  costs  of  each  alternative  (i.e.y 
in-house  vs.  contract)  to  identifying  all  costs  but 
calculating  only  the  cosr  that  would  change  if  the 
decision  were  to  change  the  status  guc.  For 
exaaple,  calculating  the  in-house  Government  costs 
that  would  be  avoided  in  the  event  of  contracting 
cut. 

i.  Contract  administration  costs  will  now  be  based  on 
the  estiaated  costs  to  adainister  each  contract,  l 
ceiling  is  placed  on  the  staffing  allowed  for 
contract  adtinistr aticn. 

j.  Illustrations  with  full  explanation  of  how  to 
develop  Govcrnaent  costs  have  teen  added  tc  further 
sixplify  the  reguir aments.  This  is  especially 
significant  in  the  area  of  personnel  costs. 

*  •  £SiS£S&S£5 

1.  Bureau  of  the  Budget  Circular  No.  1-76,  Subject: 

ialisiss  Sol  Isaacs  A  as  sl  luSssiLiil 

Saulgaa  lai  saiamaaai  3  March  1966 

2.  Office  cf  Banageient  and  Budget  circular  Ho.  1-76 

(Revised)  ,  Subject:  Isiisiia  AgflflUlflg  ££JI3I£ial 

si  iBflaaiiiil  iiaiasia  iitiiaaa  Si  ste 

Goveraaen t ,  29  sarch  1979. 

.  w COD  Devising  Policy  on  Consolidating  Coaaercial 
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Activities, "  federal  Contracts  Report  39  (21  March 

1962)  :  657-659  . 

4.  Congressional  Budget  Office,  Contracting  Out  £$£  Federal 

££££C£t  SSSXiSSJJ  Savvas  &£d  £U£9£li£X 

Isracts.  October  1982. 

5.  "Current  Issues  Under  OMB  Circular  A-76,M  Federal 

Contracts  Report  39  (20  June  1983)  :  1186-1193. 
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E.  BIJOB  SISTEH  ACQUISITIONS  (CBB  CIRCULAR  MO.  A-109) 


1 


i .  Eissassisii 

Circular  A- ICS  was  developed  in  response  to  recca- 
■endations  made  ky  the  Congressionally  constituted 
Ccssissicr  on  Gcvernent  Erocureaent  {COGP)  in  Noveaber 
1969.  The  COGF  was  created  to  study  and  recoeaend  to 
Congress  aethods  that  would  proaote  the  econoay,  efficiency 
and  effectiveness  of  Federal  procureaent  by  the  Executive 
Branch  [Bef.  1].  In  studying  systea  acquisitions,  the  COGP 
was  ccncerned  about  cost  overruns,  scheduling  failures  and 
systeis  that  failed  tc  aeet  expectations.  The  root  cause  of 
these  prckleas  centered  on  the  absence  of  visibility  of  key 
decisions;  confused  and  overlapping  roles  aaong  industry, 
in-hcuse  designers,  ccngressional  coaaittees,  and  executive 
branch  adiinistrators;  and  lack  of  a  logical,  clear  decision 
fraaework  tc  guide  the  acquisition  process  and  its  partici¬ 
pants  [Bef.  2].  The  COGP  Bade  149  recoaaendations.  Of 
these,  twelve  recoaaendations  involved  iaproveaents  to  aajor 
systea  acguisiticn  [Bef.  3]. 

As  a  result  of  one  of  the  reoaaendations  of  the 
COGP,  tie  Cffice  of  Federal  Frocureaent  Policy  (OFPP)  was 
establisted  within  the  Office  of  Hanageaent  and  Budget 
<OBB)  .  CFEF  is  charged  with  establishing  procureaent  poli¬ 
cies  acrcss  all  executive  branch  agencies  of  the  Federal 
Goverraert.  One  of  the  first  outputs  of  OFPP  was  Circular 
A-10S,  issued  in  April  1976,  culainating  a  nearly  two-year 
joint  Adainistration  and  Congressional  effort  to  establish 
policy  guidelines  applicable  to  all  Federal  Agencies  engaged 
in  developing  aajor  systeas. 


2 .  islisz 

CHE  Circular  1-109  is  consistent  with  the  irtert  of 
the  twelve  recoasendations  of  the  COGP.  It  is  a  landmark 
document  which  adds  several  new  diaensions  tc  the  business 
cf  defirirg  and  funding  major  systems  in  the  fulfillaent  of 
basic  agency  roles  and  missions.  Circular  1-109  provides 
guidance  to  all  executive  agencies  for  the  establishment  of 
a  coaaon  framework  for  acquisition  policy  formulation  and 
Frograa  i iplementaticn. 

1  principal  intent  cf  the  reforms  embodied  in 
Circular  1-109  is  to  enhance  competition  and  reorient  major 
systems  acquisition  to  focus  on  the  earlier  phases  of  the 
process,  not  just  on  full-scale  development,  it  is  intended 
that  ccapetition  in  early  phases  will  be  broader  based, 
require  less  commitment  of  resources,  and  provide  the  best 
solutions  tc  national  needs  primarily  through  innovation. 
Circular  1-109  requires  agencies  to: 

a.  Express  needs  and  program  objectives  in  mission 
terms  and  net  equipaent  terms  to  encourage  innova¬ 
tion  and  competition  in  creating,  exploring,  and 
developing  alternative  systems. 

b.  Place  emphasis  on  the  initial  phase  of  the 

systea  acquisition  process  to  allow  competitive 
exploration  cf  alternative  systems  to  meet  mission 
needs. 

c.  Communicate  with  Congress  early  in  the  systea 
acquisition  process  by  relating  major  systea  acqui¬ 
sition  programs  to  agency  mission  needs. 

d.  Establish  clear  lines  of  authority,  responsibility, 
and  accountability  fer  management  of  major  systems, 
sake  decisicns  at  appropriate  managerial  levels. 
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and  obtain  agency  head  approval  at  key  decision 
feints  in  the  evolution  of  each  acquisition 
prograe. 

e.  Designate  a  fecal  pcint  to  integrate  and  unify  the 
systee  acquisition  management  process  and  acnitor 
policy  iapleientation. 

f.  fely  on  private  industry  in  accordance  with  the 
policy  established  by  OMB  Circular  A-76. 

3-  UEisisaSaliss 

Circular  A-109  emphasizes  Congressional  and 
Executive  leadership  at  the  front  end  of  the  systems  acqui¬ 
sition  cycle.  It  states  that  while  "technical  and  program 
decisions  normally  will  be  made  at  the  agency-coapcnent  or 
cperatinc-activity  level,"  four  key  decisions  "should  be 
made  by  tte  agency  head."  These  four  decision  are  [Ref.  4]: 

a.  Identification  and  definition  of  a  specific  mission 
need  to  be  fulfilled,  \he  relative  priority 
assigned  within -the  agency,  and  the  general  magni¬ 
tude  of  funds  invested; 

b.  Selection  of  competitive  system  design  concepts  to 
be  advanced  to  a  test/deaostration  phase  or  author¬ 
ization  to  proceed  with  the  development  of  a 
noncompetitive  (single  concept)  system; 

c.  Cotaitaent  of  a  system  to  full-scale  development 
and  limited  production; 

d.  Coxmitment  of  a  system  to  full  production. 
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Significant  benefits  anticipated  froa  iapleaentation 
cf  Circular  1-109  included: 

a.  Greatly  reduced  cost  overruns  and  elimination  cf 
auch  of  the  controversy  of  the  past  two  decades 
regarding  the  need  for  specific  systems. 

b.  Iiproved  opportunities  for  innovative  private 
sector  contributions  to  meet  national  needs. 

c.  Inforaation  flow  between  agencies  and  Congress 
consistent  with  the  Congressional  Budget  Act  of 
1994. 

d.  Ac  orderly  process  for  acquiring  major  systems  in 
all  agencies,  thus  eliminating  inconsistencies  of 
management  attention  and  approach  while  providing 
flexibility  fer  agencies  to  meet  unique  needs. 


Ey  implementing  these  policies,  billions  cf  dollars 
could  be  saved  by  avoiding  program  start-ups  that  are  later 
cancelled  when  it  is  realized  that  *he  need  did  net  exist, 
ether  programs  were  given  a  higher  priority,  or  the  program 
was  statisfied  by  other  less  costly  means. 

CJFI  ZlMEhl&S  1 

1c  further  amplify  the  intent  of  Circular  A-109  and 
to  establish  bey  decision  points  through  a  Major  Systems 
Acquisiticn  Cycle,  OFEP  issued  OFPP  Pamphlet  Mo.  1  in  August 
1976.  In  this  pamphlet  the  Major  System  Acquisiticn  Cycle 
is  seen  as  a  single  closed  loop  with  four  key  decision 
points,  lhe  cycle  consists  of  the  following  activities  with 
the  feur  decision  points  following  activities  b,  c,  d,  and 
e: 

a.  fiission  analysis; 
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t.  Evaluation  and  reccncilation  of  needs  in  the  con¬ 
text  of  agency  mission,  resources  and  priorities; 

c.  Exploration  cf  alternative  systems; 

d.  Competitive  demonstrations; 

e •  full  scale  development,  test,  and  evaluation; 

f.  Production;  and 

g.  teployment  and  operation. 

The  four  decision  points  are  the  specified  points  at  which 
the  agency  head  must  take  an  approval  before  proceeding  with 
subsequent  phases  of  the  acquisition. 


5 .  Eeferences 

1,  Commission  on  Government  Procurement,  Report  of  the 

SSJliSliSJl  23  Government  Procurement,  5SS1SII# 
Government  Printing  Office,  Washington,  D.C.,  1972. 

2.  Comptroller  General  of  the  United  States'  letter  to 

The  Cirector,  Office  of  Hanageaent  and  Budget,  dated  3 
Barck  1981. 


3.  Commission  on  Government  Procurement,  Report  of  the 

£21Si3§323  23  Government  Procurement,  vol.  2,  Part  c, 
<cgqisip4ga  Ha  lor  Systems.  Government  Printing 
Cffice,  Washington,  D.  C. ,  1972. 


4.  Cffice  cf  Hanageient  and  Budget  Circular  A-109, 
"Hajcr  Syustems  Acquisition,"  Executive  Office 
President,  5  April  197  6. 
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Subject; 
of  the 


6.  Isl  ZZLlk&i  siaAi 

Office  cf  Manageient  and  Budget,  Office  of  Pederal 
Erccureaent  Policy  Paaphlet  Ho.  1,  Subject:  "Hajor 

Systeas  Acquisition,  A  discussion  of  the  Applications 
cf  CBB  Circular  A-109,w  August  1976. 


C.  CI1TB1LIZATI0H  Of  THE  P0BCB1SIMG  FUICTIOH 

i .  lissaasioa 

The  tarns  centralization  and  decentralization  are 
frequently  used  in  lanageaent  and  purchasing  literature  to 
describe  the  level  at  which  purchasing  decisions  are  nade. 
Centralization  of  purchasing  refers  to  an  organization  where 
purchasing  fcr  the  entire  organization  occurs  at,  or  is 
controlled  by,  one  central  purchasing  office. 
Decentralization  of  purchasing  refers  to  separate  purchasing 
offices  for  each  operating  division  or  aajcr  operatioral 
location  each  with  a  considerable  degree  of  autcncsy  in 
buying.  Two  examples  will  illustrate  the  differences. 
Centralization  takes  place  when  an  individual  or  department 
is  established  and  given  authority  to  sake  all  purchases 
[Ref.  11.  This  individual  or  the  department  is  held 
accountable  by  management  fcr  the  operation  of  the  company's 
purchasing  activities. 

Decentralization  of  purchasing  occurs  when  personnel 
from  ether  functional  areas  of  the  organization  —  produc¬ 
tion,  engineering,  sales,  finance,  etc.--  decide  cn  sources 
cf  supply,  negotiate  with  vendors  directly,  or  perform  many 
ether  functions  of  purchasing  [Ref.  2].  Generally  speaking, 
the  advantages  of  one  approach  are  the  disadvantages  of  the 
ether,  thus  organizations,  including  the  Federal  Government, 
that  have  different  levels  of  operation  could  adapt  ere  of 
the  fcllcwing  alternatives: 

a.  Complete  Centralization. 

b.  Complete  Decentralization. 

c.  1  combination  of  Centralization  and  Decentraliza¬ 
tion. 
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2.  cc«iiet§  ssaliaiiaa lisa 

Complete  centralization  of  purchasing  emphasizes  the 
need  fcr  one  set  of  standards  within  an  organization.  A 
single  centrally  controlled  purchasing  policy,  combined  with 
greater  guantity  purchases,  result  in  outright  purchasing 
power,  lee  and  Dobler  [Ref.  2]  state  that  when  functioning 
properly,  centralized  purchasing  produces  several  benefits. 
They  are  summarized  as  follows: 

a.  Unity  of  Organization 

(1)  Duplication  of  effort  and  haphazard  purchasing 
practices  are  minimized  by  the  central  coordi¬ 
nation  of  all  ccapany  purchases. 

(2)  Responsibility  fcr  the  performance  of  the 
purchasing  functions  is  fixed  with  a  single 
department  head,  thereby  facilitating  manage¬ 
ment  control. 

(3)  More  effective  inventory  control  is  possible 
because  of  companywide  knowledge  of  srcck 
levels,  material  usage,  lead  times,  and 
prices. 

t.  Efficiency 

(1)  Quantity  discounts  are  made  possible  by  con¬ 
solidating  all  company  orders  for  the  same  and 
similar  materials. 

(2)  Centralization  develops  purchasing  specialists 
whose  primary  concern  is  purchasing.  These 
specialists  buy  more  efficiently  than  less 
skilled  persons  who  view  purchasing  as  a 
secondary  responsibility. 

(3)  Line  department  managers  do  not  have  to  spend 
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their  tine  purchasing.  They  can  devote  full 
time  and  effort  to  their  basic  responsibili¬ 
ties. 

(4)  Record  keeping  is  reduced  and  at  the  sane  tine 
aade  significantly  more  effective. 

(5)  Fewer  orders  are  processed  for  the  same  quan¬ 
tity  cf  goods  purchased,  thus  reducing 
purchasing,  receiving,  inspection,  and 
accounts  payable  expense,  as  well  as  prices. 

c.  Economies  of  Scale 

(1)  A  firm  is  able  to  develop  and  implement  a 
unified  procurement  policy,  enabling  if  to 
speak  with  a  single  voice  to  its  vendors. 
Maximus  competitive  advantage  can  than  be 
taken  from  its  total  economic  power. 

(2)  Transportation  savings  are  realized  by 

the  consolidation  of  orders  and  delivery 
schedules. 

<3)  Suppliers  are  able  to  offer  better  prices  and 
better  service  because  their  expenses  are 
reduced. 

2  •  fiSSSStilliSilisn 

In  large  deparments,  which  are  found  in  many 
moderate  sized  organizations  and  are  universal  ancng  the 
larger  companies,  the  question  arises  as  to  whether  to  do 
all  purchasing  from  a  centralized  department  or  to  set  up 
separate  purchasing  offices  in  each  department.  This  type 
of  purchasing  office  would  have  a  considerable  degree  of 
autonomy  in  buying  and  is  referred  to  as  decentralization  of 
purchasing.  The  reasons  for  decentralization  may  be  summa¬ 
rized  as  fellows: 


a.  The  manager  cf  a  functional  area  has  the  authority 
anc  responsibility  to  run  his  department  in  the 
rest  efficient  and  effective  manner  possible. 
Since  materials  could  represent  a  large  proportion 
cf  an  effective  operation,  the  manager  should  have 
control  over  purchases  in  order  to  maittain 
continuity  in  producing  the  required  item  (whether 
it  be  a  production  area,  maintainance  area,  or 
service  area) . 

b.  The  manager  would  be  able  to  respond  to  emergency 
requirements  partially  because  of  the  direct  line 
cf  communication  with  the  vender  and  partially 
because  of  the  awareness  of  the  source  and  avail¬ 
ability  of  the  item  required. 

c.  Sben  the  distance  to  a  central  purchasing  area  is 
significant,  a  potentially  serious  time  lag  may 
result.  Decentralizing,  by  setting  up  a  purchasing 
office  in  the  building/plant  involved,  would  elimi¬ 
nate  duplication  of  paperwork  ana  records.  This 
would  give  each  department  that  requires  the 
material  a  vehicle  for  direct,  daily  contact  that 
is  often  sacrificed  with  centralization. 

4.  A  Combination  of  Centralization  and  Decent ralizat ion 

According  to  Beinritz  and  Parrell  [Ref.  3]  the  most 
widely  used  arrangement  is  a  compromise  designed  tc  cbtain 
the  advantages  cf  beth  methods  cf  organization.  Seme  of 
their  specific  means  of  developing  and  maintaining  such  a 
system  include: 

a.  The  establishment  cf  uniform  policies,  forms,  and 
procedures  at  all  plants  through  a  company-wide 
purchasing  manual  with  uniform  quality  standards 
established  by  company-wide  specifications. 
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t.  I  continuing  review  of  all  purchasing  activities  by 
obtaining  copies  cf  purchase  orders  routed  to  the 
central  office.  Also  a  requirement  for  systematic 
monthly  reports  from  all  branch  purchasing  depart¬ 
ments  correlated  at  the  central  office  and 
redistributed  to  the  branches  in  a  summary  report 
form,  containing  buying  recommendations,  will  be 
maintained. 

c.  Ey  establishing  dollar  value  limitation  on  branch 
plant  purchases,  orders  or  contracts  in  excess  of 
the  stated  limit  would  be  subject  to  approval  by 
the  central  department.  This  corresponds  tc  the 
regulation  in  many  purchasing  departments  that 
crders  amounting  tc  mere  than  a  stated  dollar  value 
xust  be  approved  by  the  head  of  the  department  or 
by  some  higher  executive. 

d.  Certain  itexs,  usually  major  materials  in  common 
use  at  two  or  more  plants,  .are  designated  as 
contract  items  and.  are  purchased  by  the  central 
department  for  all  plants.  In  some  cases,  the 
initial  requirement  cf  a  new  item  is  purchased  by 
the  plant  purchasing  department,  with  subsequent 
review  to  determine  whether  or  not  it  shall  be 
classified  as  a  contract  item.  &  variation  of  this 
is  to  delegate  the  purchase  of  specified  items  tc  a 
designated  plant  purchasing  department  in  which  the 
item  is  used  in  greatest  volume. 

e.  Contracts  fer  items  in  common  use  are  made  by  the 
central  department,  with  provision  for  shipment  to 
all  company  loeatiens. 
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0.  SIAHUBCS  OP  ETHICAL  COIDOCT 


1 .  piscuss^cn 

Executive  Order  (EO)  11222,  8  Hay  1965,  as  amended 

by  EO  12107,  28  December  1978,  prescribes  standards  of 

ethical  conduct  for  Gcvernaent  officials  and  eaployees,  and 
sets  fcrtb  the  basic  policy  which  underlies  these  standards: 

where  Government  4s  based  on  the  consent  of  the 
governed,  every  citizen  is  entitled  to  have  ccaplete 
confidence  in  the  integrity  of  his  Governaent.  Each 
individual  officer,  employee,  or  advisor  of  Governaent 
pust  help  to  earn  and  must  know  that  trust  by  his  cwn 
integrity  and  conduct  in  all  official  actions. 

til  Federal  etployees  are  morally  obligated  to  guard 
against  acts  that  give  the  appearance  or  that  eight  even 
presuae  to  be  in  conflict  between  their  personal  interest 
and  the  interest  of  the  Governaent.  Public  trust  must  be 
retained  toward  the  Governaent  and  in  the  integrity  cf  the 
people  etc  aake  it  function.  An  awareness  of  the  regula¬ 
tions  governing  ethics  and  the  standards  of  conduct  is 
critical  tc  an  effective  program  of  ensuring  the  highest 
standards  cf  conduct  by  Federal  employees. 

2.  SSSSJaliSiiS 

Hany  laws  and  regulations  apply  to  ethics  and  stan¬ 
dards  of  conduct  for  Federal  Governaent  eaployees.  Aacng 
these  are: 

a.  United  states  Code.  Host  of  the  statutory  guide¬ 
lines  appear  in  Titles  5,  10,  18,  and  41.  These 

standards  apply  to  all  government  personnel  except 
where  specifically  liaited  to  certain  people.  The 
sections  that  deal  with  Conflict  of  Interest  Laws 


(1)  18  O.S.C.  203.  Subsection  (a)  prohibitions 
are  encompassed  by  prohibitions  in  18  O.S.C. 
205.  Subsection  (b)  makes  it  unlawful  to 
offer  cr  pay  compensation,  the  solicitation  or 
receipt  of  which  is  barred  by  subsection  (a). 

(2)  18  U.S.C.  205  .  This  section  prohibits  Govern¬ 
ment  personnel  from  acting  as  agent  or 
attorney  for  anyone  else  before  a  department, 
agency,  or  court  in  connection  with  any 
particular  matter  in  which  the  United  States 
is  a  party  or  has  a  direct  and  substantial 
interest.  There  are  certain  exemptions  that 
are  described  in  this  section  that  should  be 
referred  to  when  dealing  in  this  area. 

<3)  18  O.S.C.  208.  Subsection  (a)  requires 

executive  branch  personnel  to  refrain  from 
participating  as  Government  personnel  in  any 
matter  in  which  they,  their  spouses,  minor 
children,  or  partners  have  financial  interest 
or  in  which  businesses  or  nonprofit  organiza¬ 
tions  with  which  such  personnel  are  connected 
or  are  seeking  employment  have  financial 
interests.  Subsection  (b)  permits  agencies  to 
grant  an  ad  hoc  exemption  from  subsection  (a) 
if  the  outside  financial  interest  is  deemed 
not  substantial  enough  to  affect  the  integrity 
of  Government  services. 

(4)  18  O.S.C.  209.  This  section  describes  the 

policy  preventing  (and  exemptions  tc)  execu¬ 
tive  branch  personnel  from  receiving  any 
salary  or  supplementation  of  salary  from  a 
private  source  as  compensation  fcr  their 
Government  service. 
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(5)  18  O.S.C.  207.  This  section  is  applicable  to 
former  COD  personnel  permanently  prohibiting 
then  froa  acting  as  agent  or  attorney  for 
anyone  ether  than  the  United  States  ir  connec¬ 
tion  with  matters  involving  a  specific  party 
in  which  (a)  the  United  States  has  a  direct 
and  suhstantial  interest,  and  (b)  the  former 
personnel  participated  personally  and  substan¬ 
tially  while  holding  a  DOD  position.  These 
personnel  having  had  only  related  official 
responsibilit es  are  prevented  from  above 
participation  for  one  year. 

(6)  18  O.S.C.  281.  Prohibits  a  retired  regular 

Officer  of  the  Arsed  Forces,  at  all  times, 
froa  representing  any  person  in  the  sale  of 
anything  to  the  Government  through  the 

Military  Department  in  whose  service  he  holds 
a  retired  status. 

(7)  18  O.S.C.  283.  Prohibits  a  retired  regular 

officer  of  the  Armed  Forces,  within  2  years  of 
his  retirement,  to  act  as  agent  or  attorney 
for  prosecuting  any  claim  against  the 

Goverment.  Further,  he  may  not  at  any  time 
help  ir  the  process  of  a  claim  if  such  claim 
involves  any  subject  matter  with  which  he  was 
directly  connected  while  on  active  duty. 

Ixecutive  Order  11222  was  signed  on  8  May  1965  by 
President  Johnson  and  prescribes  the  standards  of 
ethical  conduct  within  the  Executive  Branch  and 
which  provides  the  basic  ground  rules  for  Federal 
employees.  The  executive  order  lists  six  general 
prohibitions : 

(1)  Using  public  office  for  private  gain. 


(2)  Giving  preferential  treatment  to  any  person 
or  entity. 

(3)  Impeding  government  efficiency  or  economy. 

(4)  Losing  complete  independence  or  impartiality. 

(5)  Making  a  government  decision  outside  official 
channels. 

(6)  Acting  in  any  way  which  adversely  affects  the 
confidence  of  the  public  in  the  integrity  of 
the  government. 

Each  of  these  prohibitions  is  preceded  by  the  admo¬ 
nition  that  personnel  shall  avoid  any  action  which  night 
result  in  or  might  reasonably  be  expected  to  create  the 
appearance  of  the  existence  of  the  specified  proscription. 

c.  Defense  Acquisition  Regulations 

(1)  1-111  (Reports  of  Suspected  Criminal  Conduct, 

Noncompetitive  Practices,  Kickbacks,  and  ether 
Procurement  Irregularities)  .  This  section 

discusses  reporting  procedures  for  noncompeti¬ 
tive  practices,  subcontractor  kickbacks,  and 
Contractor  Gratuities  to  Government  Personnel. 

(2)  1-113  (Standards  of  Conduct).  This  section 

discusses  standards  of  conduct  for  government 
personnel  and  organizational  conflicts  of 

interest.  It  also  references  the  following 

implementing  instructions  for  Department  of 
Defense  Activities:  AR600-50,  for  the  Army; 

SECHAV  Instr.  5370.2  for  the  Navy;  AFR3C-30, 
for  the  Air  Perce;  DLAR  5501.1,  for  the 
Defense  Logistics  Agency;  DC A  Inst.  220-50-1, 
for  the  Defense  Communications  Agency;  CNA 
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Inst.  5500. 7A,  for  the  Defense  Nuclear  Agency; 
and  DMA  Inst.  5500.1,  for  the  Defense  Mapping 
Agency . 

43)  1-115  (Noncol lusi ve  Bids  and  Proposals).  This 

section  states  clauses  and  other  requirements 
to  promote  full  and  free  competition  for 
Government  contracts. 

(4)  1-500  (Contingent  or  Other  Fees).  This  sec¬ 
tion  sets  forth  the  procedures  to  be  followed 
and  prescribes  the  fora  to  be  used  for 
obtainitg  information  concerning  contingent  or 
other  fees  paid  by  contractors  for  soliciting 
or  sectring  contracts  from  the  Department  of 
Defense. 

(5)  1-600  (Debarment,  Ineligibility,  and  Suspen¬ 
sion)  .  This  part  prescribes  policies  and 
prccedtres  relating  to  the  debarment  and 
suspension  of  bidders,  offerors,  contractors, 
subcontractors,  and  other  firms  and  individ¬ 
uals. 

3 .  £uiaa£X 

Ethical  conduct  commensurate  with  (or,  often, 
superior  to)  the  moral  and  cultural  climate  in  which  we  live 
has  always  teen  a  tasic  tenet  of  military  conduct.  The 
amount  of  attention  devoted  to  the  topic  has,  however, 
varied.  As  the  pendulum  of  public  interest  in  violations  of 
the  standards  swings  from  neglect  to  over-reaction  and  back 
again,  sc  does  the  action  taken  in  the  military  to  ensure 
compliance  with  the  standards  [Ref.  1  ].  There  is  no  segment 
of  the  Federal  Government  that  goes  unnoticed  from  this 
focusing  of  attention.  Whether  civilian  employee  or  active 


duty  military,  everyone  must  be  familiar  with  and  adhere  to 
the  above  guidelines. 

4 .  |  ef  eyences 

1.  Iawrsrce,  K.  D. ,  Captain,  JAGC,  OSN  and  Coyle,  R.  E., 

ICDR ,  JAGC,  OSN,  “Standards  of  Conduct  in  the  Navy:  k 
Eriaer“  Th§  J&G  Journal,  March,  1979. 
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E.  GCVESItmtr  FOBHISEED  PBOPEBTT 

1  •  Government  Pcrnished  Property  Policy 

Tie  general  policy  of  the  Department  of  Defense 
(DOD)  is  that  contractors  use  privately  owned  property  in 
the  perfcraance  of  contracts.  However,  there  are  aany 
reasons  the  Gcverraent  will  furnish  property  to  a 
contractor.  The  aost  coaaon  is  to  facilitate  effective  and 
econciic  procurement.  Other  reasons  include: 

a.  To  assist  the  contractor  in  performance  of  the 
contract. 

t.  To  ensure  prcper  security. 

c.  Tc  encourage  standardization  of  property. 

d.  Tc  further  broaden  the  industrial  base  for  an  item 
thrcughcut  the  country. 

e.  To  increase  competition  in  cases  where  it  attracts 
mere  bidders  by  providing  equipment  and  material 
which  would  not  be  generally  available. 

f.  To  be  used  as  a  method  for  improving  manufacturing 
processes. 


2.  Eef  igitigr  of  Property  Types 

It  is  important  for  management  purposes  tc  classify 
property  into  separate  categories  since  there  are  different 
policies  associated  with  each  category  of  property. 
Different  requirements  for  records-keeping,  physical  control 
and  reporting  are  but  a  few  of  the  differences.  The  Defense 
Acquisition  Begulaticn  (DAB)  states  that  Government  property 
means  all  property  owned  by  or  leased  to  the  Government  or 
acquired  by  the  Government  under  the  terms  of  a  contract. 
Government  property  provided  to  a  contractor  includes  both 
Government  Furnished  Eroperty  (GFP)  and  Government  Acquired 
Property.  This  property  is  classified  by  DAR  into: 
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Facilities  leans 


a.  Facilities  (EAR  13-101.8). 

industrial  property  for  production,  maintenance, 
research,  development,  or  test,  including  real 
property  and  rights  therein,  buildings,  structures, 
improvements  and  plant  equipment. 

t.  Special  tooling  (DAR  13-101.5).  This  type  of  prop¬ 
erty  is  defined  as  all  jigs,  dies,  fixtures,  acids, 
patterns,  taps,  gauges,  other  equipment  and  manu¬ 
facturing  aids,  and  replacements  thereof,  which  are 
cf  such  a  specialized  nature  that,  without  substan¬ 
tial  modification  or  alteration,  their  use  is 
limited  to  the  development  or  production  of 
particular  supplies  or  parts  thereof,  or  the 
performance  cf  particular  services. 

c.  Special  test  equipment  (DAR  13-101.6).  Special 
test  equipment  means  either  single  or  multipurpose 
integrated  test  units  engineered,  designed,  fabri¬ 
cated,  or  modified  to  accomplish  special  purpose 
testing  in  the  performance  of  the  contract. 

d.  Material  (DAR  13-101.4).  Material  means  property 
which  may  te  incorporated  into  or  attached  to  an 
end  item  to  te  delivered  under  a  contract,  or  which 
may  be  consumed  in  the  performance  of  a  contract. 

e.  Military  property  (CAR  13-101.7).  Military  prop¬ 
erty  means  personal  property  designed  for  military 
operations.  It  includes  end  items  and  integral 
ccmponents  cf  military  weapons  systems,  along  with 
related  peculiar  support  equipment  which  is  not 
readily  available  as  a  commercial  item. 
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3.  Problems  with  Government  Furnished  Property 


A  aajor  problem  attributed  to  GFP  is  that  the 
Government,  when  providing  GFP*  aust  assume  responsibility 
for  on-time  delivery,  functional  perforaance,  quality,  reli¬ 
ability,  maintainability  and  part  of  the  technical  interface 
of  the  GFE  with  the  systsa  being  acquired. 

ether  coaaon  probleas  associated  with  GFP  are  these 
that  relate  to  late  or  defective  GFP.  when  late,  the 
contractor  Bay  be  forced  to  slip  his  production  schedule, 
which,  in  turn,  aay  have  an  adverse  effect  on  the  contract 
delivery  date,  increase  the  cost,  and  create  possible  claims 
by  the  contractor  for  delay  and  disruption.  Siailarly,  many 
reasons  for  defective  material  can  occur,  such  as:  improper 
quality  control  during  production,  faulty  testing,  damaged 
during  shipment,  improper  handling  and  improper  installa¬ 
tion.  If  GFP  is  found  to  be  defective,  it  is  the 
Government's  responsibility  to  replace  or  repair  the  item. 
As  with  late  deliver  of  GFP,  defective  GFP  can  increase  the 
costs,  jeopardize  the  delivery  schedule  and  subject  the 
Government  to  delay  and  disruption  claims. 

Ancther  problem  associated  with  GFP  is  that  the 
total  value  of  DOC  Government  property  at  contractors' 
plants  is  estimated  tc  be  $33  billion  and  DOD  does  not  know 
precisely  hew  much  Government  property  contractors  actually 
do  pcssess.  No  overall  management  or  financial  system  exists 
to  account  for  these  items  [Ref.  1].  The  current  DOD  proce¬ 
dure  relies,  for  the  test  part,  on  contractors'  records  for 
accounting  purposes.  No  records  are  kept  by  DOD  in  any 
given  central  location. 

In  a  House  Subcommittee  hearing  held  in  October  of 
1981,  evidence  was  presented  that  claimed  that  DOD  property 
administrators  did  net  enforce  existing  regulations  and  that 
the  contractor's  property  records  were  unreliable.  The 
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subcommittee 's  report  spoke  mainly  to  Government  Furnished 
Material  (GFM)  ,  but  the  following  recoaaendation  made  by  the 
House  panel  can  he  considered  appropriate  in  the  handling  of 
all  government  property:  (1)  place  the  responsibility  for 

coordinating  all  actions  planned  and  underway  for  improving 
management  and  accountability  for  GFM  in  one  adequately 
staffed  central  office;  (2)  have  DOD  property  administrators 
enforce  the  contracts  in  accordance  with  the  Defense 
Acquisition  Regulation  and  periodically  check  the  GFM  for 
losses  and  excesses;  (3)  develop  a  plan  of  action  as  soon  as 
possible  to  install  accounting  controls  over  GFM  within  DOD 
and  get  the  applicable  systems  approved  by  GAO;  (4)  involve 
as  many  contractors  as  feasible  to  test  the  practicality  of 
selling  material  to  contractors  instead  of  providing  GFM; 

(5)  review  the  various  GAO  and  DOD  audit  reports  relating  to 
GFM  and  implement  the  recommendations,  particularly 
concerning  the  systematic  review  of  its  major  GFM  contracts 
to  identify  any  excess  material  and  validate  the  findings; 

(6)  increase  the  number  of  property  administrators  assigned 
to  contractors'  plants;  and  (7)  control  production  contrac¬ 
tors'  access  to  DOD's  supply  system. 

4 •  Contract  Clauses 

There  is  no  substitute  for  a  thorough  familiarity 
with  the  various  contract  previsions  relating  to  Government 
property.  Most  of  the  requirements  for  property  management 
are  contained  in  the  following  DAR/FAR  clauses: 
a.  Clauses  for  Fixed-Price  Supply  Contracts 

Fequired:  DAS  7-103.6  Title  and  Risk  cf  Loss 

FAR  5  2.24  5-2  (c)  (g) 

Hhen  Applicable: 

DAB  7-104.24 
FAR  52.245-2 


Government  Property 


Special  Tooling 


DAB  7-104.25 
FAR  52.245-1  8 
DAE  7-104.26  Special  Test  Equipiert 

FAR  52.245-1  9 

t.  IAB/FAR  Clauses  for  Cost-Reimburesement  Type  Supply 
Contracts: 

Bequired:  DAB  7-203.21  Government  Property 

FAR  52.245-4 

Shen  Applicable: 

DAB  7-204.38  Special  Test  Equipvart 

FAR  52.245-1  9 

DAB  7-205.3  Title  and  Risk  of  loss 

FAR  52.245-4  (c)(9) 

5 .  References 

1.  "Defense  Management:  Inadequate  Pentagon  Controls  over 

Gcvernaent-Furnished  Material  Criticized  by  House 
Ccaiittee,"  Government  Contract  Services.  Number  2-82, 
21  January  1982. 

6 .  EitliggrephY  for  Further  Study 

U.S.,  Congress,  Subcommittee  of  the  Committee  cn 
Gcvernient  Operations,  Inadequate  Controj.  over 

fisisiaisai  SllSlial  IS  222  Contractors.  97th 

Cong.,  1st  sess.,  1  October  1981. 
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A.  EB01IST  AGAINST  ABABDS 

1 .  Ciscussicn 

A  contractor  bidding  cn  a  government  contract  has 
unique  lecal  and  adiinistrative  rights  with  respect  tc  the 
proposal,  evaluation  and  selection  process.  Contractors 
respcnding  tc  a  request  for  bids  or  proposals  do  sc  hoping 
to  realize  a  profit  cr  other  advantage.  Often  a  contractor 
will  expend  a  large  atount  cf  money  to  properly  prepare  his 
bid  cr  proposal.  He  expects  that  his  offer  will  be  fairly 
considered  and  that  he  will  receive  a  contract  if  his  bid  or 
proposal  is  the  most  advantageous  to  the  Government.  A 
contractor  dealing  with  a  commercial  company  has  only  the 
presuipticn  that  the  company  will  act  in  its  own  best 
interest  by  selecting  the  most  advantageous  cffer. 
Unsuccessful  contractors  responding  to  a  Government  solici¬ 
tation  are  provided  a  variety  of  forums  to  administratively 
and/or  judicially  challenge  actions  of  procurement  officials 
that  resulted  in  the  selection  of  the  successful  contractor. 
These  fcrums  are  the  Government  contracting  agency,  the 
Comptroller  General,  and  the  courts.  [Ref.  1] 

2.  iiaiest  t£  ih«  Gov£££j§£t  gsL&ssasii&a  aasasi 

There  is  no  requirement  that  contractors  first  file 
a  protest  with  a  contracting  agency  before  filing  with  the 
Comptroller  General  cr  the  courts.  However,  this  is  the 
first  forum  in  which  a  protest  may  be  lodged  and  it  is 


sometimes  the  most  eipedient.  Contracting  Officers  must 
consider  all  protest  or  objections  to  the  award  of  a 
contract  whether  mace  before  or  after  the  award.  If  the 
protest  is  cral  and  the  Contracting  Officer  is  unable  to 
resolve  the  matter,  written  confirmation  of  the  protest  must 
be  asked  for.  The  protester  must  than  be  notified  in 
writing  cf  the  final  decision  on  the  written  pretest 
[Ref.  2]. 

3.  He  test  to  the  Ccaptrcller  General 

The  General  accounting  Office  (GAO)  ,  provides  unsuc¬ 
cessful  bidders  an  alternative  means  of  appealing  acticns 
taken  by  the  contracting  agency  in  awarding  Government 
contracts.  Since  1925  GAO  has  entertained  bid  protests 
which  allege  violation  of  the  statutory  and  regulatory 
provisions  which  govern  the  formation  of  Government 
contracts.  GAO  has  the  authority  to  settle  all  accounts  in 
which  the  O.S.  is  concerned.  Th9  number  of  protests  filed 
with  GAC  has  gradually  increased  over  the  years,  and  since 
the  early  1970* s  has  grown  from  an  average  of  acre  than 
1,000  per  year  to  over  2,000  in  1982  [Ref.  3]. 

GAC  will  consider  a  bid  protast  based  on  virtually 
any  allegation  cf  iipropriety  during  the  solicitation  and 
award  process.  Coaacn  protests  include:  (a)  an  irregularity 
occurred  in  the  bidding  process,  (b)  the  Government  evalu¬ 
ated  the  bids  other  than  it  said  it  would,  (c)  the 
Government  erred  in  ccaputing  bids,  and  (d)  the  Government 
acted  arbitrarily  cr  contrary  to  its  own  regulations 
[Ref.  K. 

GAO  considers  protest  pursuant  to  its  Bid  Pretest 
Procedures  (4  C.F.R.  part  20).  Two  noteworthy  previsions 
cf  the  procedures  are: 

a.  Interested  Party.  A  protest  may  be  filed  by  any 


party  that  is  considered  "interested" .  whether  a 
party  is  sufficiently  interested  to  have  its 
prctast  considered  by  GAO  depends  on  the  facts  and 
circuastances  of  the  particular  case  [Ref.  4],  GAO 
has  recently  decided  that  a  protestor's  failure  to 
subait  a  bid  in  response  to  an  allegedly  defective 
solicitation  does  not  bar  its  status  as  an 
"Interested  Earty"  [Ref.  5],  Under  this  interpre¬ 
tation  a  protestor  need  not  necessarily  subait  a 
bid  in  order  to  be  an  "Interested  Party"  if  it 
files  a  tiaely  protest  and,  if  successful,  Mould 
have  an  opportunity  to  subait  a  bid  on  a  possible 
resolicitat  ion. 

t.  Tiieliness.  Protests  based  upon  apparent  iaprc- 

prieties  in  solicitations  aust  be  filed  prior  to 
hid  opening  or  the  closing  date  for  receipt  of 
proposals  (4  c.F.R.  20.2  (b)).  Protests  on  all 
ether  grounds  aust  be  filed  within  10  working  days 
after  the  pretester  knows  or  should  know  its  basis 
for  pretest,  whichever  is  earlier  (4  c.P.R. 
20.2(b)  (2) .  If  a  pretest  is  filed  initially  with 
the  contracting  agency,  any  subsequent  pretest  to 
GAO  aust  be  filed  within  10  working  days  after  the 
protestor  is  is  notified  or  should  know  of  "initial 
adverse  agercy  action"  (4C.F.R.  20.2(a)). 
while  the  nuaber  of  protest  tc  GAO  have  increased  ever  the 
years,  the  procedures  involved  have  inherent  weaknesses. 
The  GIO  has  no  authcrity  tc  enjoin  contract  award  pending 
its  resclution  of  the  protest,  nor  does  it  have  any 
authority  tc  interfere  with  the  perforaance  of  a  contract 
already  awarded.  Thus,  a  protest  aay  be  sustained  witheut 
any  practical  reaedj  to  the  protester  because  of  the 
advanced  state  of  perforaance  achieved  while  the  pretest  was 
being  decided  [Ref.  6*. 
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4.  SlCtfStS  ^2  £CU£1S 


If  a  protestor  dees  not  receive  a  satisfactory 
result  from  the  procedures  described  above,  cr  in  lieu  of 
those  prccedures,  the  protestor  may  take  his  complaint  to 
the  O.S.  Claias  Court  for  pre-award  protest  or  a  Federal 
District  Ccurt  fer  pest  award  protest. 

Cn  April  2,  1982,  President  Beagan  signed  intc  law 
the  Federal  Ccurts  Iaprcveaent  Act  of  1982  (FCIA) . 
Recognizing  the  liaitations  of  the  GAO  and  the  reluctance  of 
the  federal  courts  rationally  to  interfere  with  a  process 
about  which  they  knew  little  or  nothing.  Congress,  in  the 
FCIA,  atteapts  to  ccsbine  the  advantages  of  a  forua  having 
both  specialized  knowledge  and  the  enforceaent  powers  of  a 
federal  ccurt.  The  result  was  the  creation  of  the  O.S. 
Claias  Ccurt  with  its  new  "exclusive"  jurisdiction  over 
contract  claias  "brought  before  the  contract  is  awarded" 
[Ref.  6  1.  Section  133(a)  (3)  of  the  FCIA  provides  in  full: 

To  afford  complete  relief  on  any  contract  claim  brought 
befere  the  contract  is  awarded,  the  court  shall  have 
exclusive  jurisdiction  tc  grant  declaratory  judgments 
and  such  equitable  and  extraordinary  relief  as  it  deeas 
proper,  including  tut  not  limited  to  injunctive  relief. 

In  exercising  this  jurisdiction,  the  court  shall  give 
due  regard  to  the  interests  of  national  defense  and 
national  security. 

Although  the  O.S.  Claims  Court  was  established  for 
pre-award  protest  and  the  federal  district  courts  still  hear 
post  award  protest,  questions  of  proper  interpretation  of 
jurisdiction  have  recently  occurred.  A  federal  circuit 
court,  in  a  recent  case,  ruled  that  disappointed  bidders  aay 
seek  relief  in  the  Claias  Ccurt  only  if  a  complaint  is  filed 
before  award  of  the  contract  sought  [Sef.  6],  Once  award  is 
aade  by  the  agency,  bidders  aust  seek  relief  in  federal 
district  court.  In  this  case  the  protest  was  originally 
eade  tc  the  contracting  agency  and  th9  contracting  officer 
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stated  in  writing  that  he  would  advise  the  disappointed 
contractor  cf  the  decision  on  the  prorest  before  the  award 
was  made. 

5 .  5ubi5£2 

When  a  protest  is  filed  prior  to  an  award  cf  a 
contract  tc  either  the  contracting  agency  or  to  GAO,  notice 
of  this  protest  should  be  given  to  all  bidders  affected  by 
it.  Shen  a  written  protest  against  the  making  of  an  award 
is  received,  the  award  is  not  made  until  the  matter  is 
resolved  cr  unless  the  contracting  officer  determines  that: 

a.  The  items  tc  be  purchased  are  urgently  required; 

h.  Delivery  or  performance  will  be  unduly  delayed  by  a 
failure  to  take  award  promptly;  or, 

c.  A  prompt  award  will  otherwise  be  advantageous  to 
the  Government. 

If  an  aware  has  been  made  at  the  time  cf  the 
protest,  the  award  will  be  overturned  only  for  compelling 
cause  (such  as  patent  illegality  or  abuse),  and  then 
normally  only  upon  the  advice  of  the  Comptroller  General 
[Ref.  2].  The  Comptroller  General  has  four  choices: 

a.  Be  may  declare  the  contract  illegal  and  void. 

h.  Be  may  direct  a  termination  for  the  convenience  cf 

the  Government  and  award  to  the  proper  bidder. 

c.  Be  may  write  a  letter  of  criticism  to  the  agency. 

d.  Be  may  send  a  letter  tc  the  protestor  telling  him 

that  the  agency's  award  was  properly  made. 

Choices  c  and  d  are  cost  often  used  by  GAO. 


Current  interpretations  on  jurisdiction  are  being 
cade  cn  alecst  a  daily  basis.  It  is  incumbent  on  the  reader 
to  review  all  current  information  as  to  the  present  status 
of  fcruas  available  tc  a  protester. 
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E.  TIBHIUTIOM  FOB  CCITBHI1BCE 


1  •  IlSSiSl i££ 

The  Govsrnaent  has  a  right  to  discontinue  the 
contract  for  reasons  other  than  the  default  of  th9 
contractcr.  It  can  be  in  the  best  interest  of  the 
Government  to  refuse  to  continue  with  contract  performance 
and  tc  settle  with  the  contractor  at  the  point  of  termina¬ 
tion  as  set  forth  in  the  teraination  for  Convenience  clause 
cf  the  contract. 

The  Terainaticn  for  Convenience  of  the  Government 
clause  is  cne  of  the  aost  unique  provisions  contained  in 
Government  contracts.  The  clause  gives  the  Governaent  the 
right  tc  terminate  without  cause  and  limits  the  contractor’s 
recovery  to  costs  incurred,  profit  on  work  done  and  the 
costs  cf  preparing  the  teraination  settlement  proposal  [Ref. 
1].  Recovery  of  anticipated  profit  is  precluded.  In  no 
ether  area  cf  ccntract  law  has  one  party  been  given  such 
complete  authority  tc  escape  from  contractual  obligations. 

2 .  iiant  *£  Te^ainate 

The  language  giving  the  Government  the  right  to 
terminate  is  brief  and  very  broad.  For  example,  the  termi¬ 
nation  clause  contained  in  FPR  1-8.701  stares: 

(a)  The  performance  of  work  under  this  contract  may  be 
terminated  by  the  Governaent  in  accordance  with  this 
clause  in  whole,  or  froa  time  to  time  in  part,  whenever 
the  Contracting  Officer  shall  determine  that  such  termi¬ 
nation  is  in  tfie  best  interest  of  the  Government.  any 
such  terainaticn  shall  be  effected  by  delivery  to  the 
Contractor  of  a  Notice  of  Termination  specifying  the 
extent  to  which  performance  of  work  under  the  contract 
is  terminated.  and  the  date  upon  which  such  termination 
beccmes  effective. 

Under  this  clause  the  Governaent  has  virtually  unliaited 
authority  to  terminate  for  convenience,  however,  FPR 
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1-8.201  (a)  cautions  contracting  officers  to  use  the  clause 
cnly  when  it  is  determined  that  such  action  is  in  the  best 
interest  of  the  Government. 

The  right  of  termination  for  convenience  may  yet 
hind  the  parties  "by  operation  of  law,"  even  if  the  required 
clause  is  emitted.  In  the  landmark  case  of  "G.L.  Christian 
and  Associates  v.  United  States",  312  P  2d  418,  the  court 
held:  (1)  ASFR  (now  EAR)  governed  the  contract,  (2)  ASPR  was 
promulgated  pursuant  to  law,  (3)  ASPR  therefore  has  the 
force  and  effect  of  law,  (4)  ASPR  required  the  clause,  and 
(5)  nc  authorized  deviation  was  granted.  The  court  there¬ 
fore  concluded  that  the  clause  is  operative  as  though 
physically  incorporated  in  the  contract.  The  import  of  this 
decision  extends  to  any  required  DAR  clause.  It  is  not  to 
be  assumed,  however,  that  such  clauses  need  no  lenger  be 
incorporated  into  the  contract.  Government  policy  and  good 
business  practice  dictate  otherwise.  The  case  nevertheless 
definitely  extends  termination  for  convenience  coverage. 
[Ref.  2] 

3*  ybe  Eecj.sicn  tc  Terminate 

I  be  decision  tc  terminate  contracts  is  made  by  the 
contracting  officer  with  appropriate  authority;  however, 
cognizant  technical  and  engineering  personnel  often  are 
first  tc  recognize  the  need  for  termination.  These 
personnel  continuously  review  outstanding  contracts  to 
insure  that  a  requirement  for  the  supplies  or  services 
involved  still  exists.  If  not,  a  termination  for  conven¬ 
ience  action  may  be  necessary.  Postponing  this 
consideration  can  cacse  needless  expense  to  the  Government. 

As  a  rule,  a  termination  request  or  similarly  enti¬ 
tled  deeuxent  submitted  by  cognizant  technical  or 
engineering  personnel,  can  provide  the  authority  for  termi¬ 
nation  action  by  the  contracting  officer.  Terminaticn  is 
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actually  accomplished  when  notice  of  termination  is  deliv 
ered  tc  the  contractcr  [Hef.  3]. 


4 .  factors  to  Consider 

There  are  a  cumber  of  factors  which  the  contracting 
officer  must  consider  before  effecting  a  termination.  Seme 
cf  these  are  [  Ref.  4  *: 

a.  technological  Advances.  National  security 

interest  often  dictate  the  placing  of  production 
contracts  fer  interim  items  -  an  action  that  may  be 
necessary  even  though  more  advanced  items  are  under 
development.  If  and  when  the  new  items  are 
released  for  production,  contracts  for  the  cider 
items  may  have  tc  be  terminated  in  whole  or  in 
part. 

t.  Eudgetary  Considerations.  Budgeting  or  funding 

factors  may  dictate  termination  if  a  new  reguire- 
■ent  with  a  higher  priority  develops.  If  funds  are 
not  availaole  to  continua  both  contracts  then  cne 
wculd  have  tc  be  terminated  in  whole  or  in  part. 

c.  Effect  on  subsidiary  or  Belated  Procurements. 

like  most  other  contractual  actions,  a  termination 
tas  an  impact  that  extens  far  beyond  the  present 
procurement.  Therefore,  when  terminaticn  cf  an 
item  is  contemplated,  the  effect  on  related 
procurements  must  be  evaluated.  The  terminaticn  of 
a  contract  for  a  major  item  usually  results  in 
widespread  terminations  of  contracts  for  suppert 
materia  1. 

d.  Eeguirements  cf  other  activities.  Sometimes  one 

ailitary  department  may  have  a  current  cr  contem¬ 
plated  requirement  for  an  item  that  ancther 


military  department  would  otherwise  terminate, 
lhis  pcssifcility  should  be  investigated  before 
termination . 


e.  Estimated  Cost  of  Termination.  The  estimated  cost 
cf  the  ternination  settlement  often  affects  the 
decision  to  terminate.  For  one  thing,  the  cost  of 
settlement  will  determine  the  amount  of  funds  to  be 
available  fer  other  work  after  deobligation.  Costs 
become  especially  important  when  the  contract  nears 
ccupletion,  allowing  the  contractor  to  complete  the 
work  may  be  preferable  to  termination  even  though 
the  Government’s  requirements  have  changed  or  no 
lor.ger  exist.  Of  course,  if  the  Government  has  no 
further  use  for  the  item,  the  contract  is  termi¬ 
nated  if  any  savings  are  possible. 

5.  lJEl£>eat£t£cc  of  lamination 

CAB  8-801  provides  approved  forms  of  notice  of 
termination.  As  a  rule,  notice  is  given  first  by  telegraph 
and  later  confirmed  by  letter.  However,  notice  by  letter 
alone  may  be  used.  In  any  case,  the  notice  should  clearly 
state  the  following  information:  (1)  the  effective  date  of 
the  termination,  (2)  the  extent  of  work  stoppage  (total  or 
partial),  and  (3)  the  specific  work  to  be  terminated,  if  the 
termination  is  partial.  The  notice  may  also  include  special 
instructions  about  the  continuation  of  certain  work,  dispo¬ 
sition  cf  inventory,  or  other  matters.  In  addition,  the 
notice  must  contain  recommended  actions  to  minimize  the 
impact  on  the  contractor's  personnel  if  a  significant  reduc¬ 
tion  cf  the  work  force  is  likely  to  result. 

The  notice  cf  termination  and  the  terms  of  the 
Termination  Clause  define  the  contractor's  obligaticns  upon 
termination.  As  soon  as  the  contractor  receives  the  notice. 
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h9  must  step  work  under  the  contract  as  directed,  continuing 
unauthorized  work  only  at  his  own  risk  and  on  his  own 
account  [Eef.  4].  The  contractor  is  also  obligated  (1)  to 
terminate  all  unperformed  or  partially  performed  subcon¬ 
tracts  and  purchase  orders  relating  to  the  terminated 
portion  cf  the  prime  contract  and  (2)  to  settle,  with  the 
approval  cf  the  contracting  officer,  all  outstanding  liabil¬ 
ities  and  claims  arising  from  such  terminations. 

lhe  duties  of  the  Contracting  Officer  after  issuance 
cf  the  termination  notice  are  listed  in  DAB  8-206.  Amcng 
ether  duties,  the  contracting  officer  arranges  a  meeting 
with  the  contractor  tc  develop  a  definite  plan  for  effecting 
the  termination  settlement. 

6.  Settlement  of  Termination 

The  Government  is  under  a  legal  obligation  tc  make  a 
fair  and  prompt  settlement  with  the  contractor  after  a 
convenience  termination.  Generally  speaking,  settlement  of 
terminated  contracts  takes  the  form  of  negotiated  agreements 
between  the  parties  or  unilateral  determinations*  by  the 
contracting  officer.  When  the  contractor  and  the 
contracting  officer  cannot  agree  to  the  terms  of  the  settle¬ 
ment,  a  formula  settlement  may  be  utilized  which  is  subject 
to  appeal  by  the  contractor,  to  the  Armed  Service  Board  of 
Contract  Appeals.  However,  when  the  amount  of  the  termina¬ 
tion  settlement  invclves  $50,000.00  or  more,  whether 
negotiated  cr  net,  FPB  1-8. 21 1-2 (a)  requires  that  the 
settlement  be  approved  by  a  settlement  review  board  befere  a 
settlement  agreement  is  executed. 
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*  July, 


Maxwell, 


C.  1IBHIS1TI0H  FOB  DEFAULT 

1  •  Discussion 

Order  coiion  law,  when  one  party  fails  to  discharge 
his  duties  under  a  contract,  the  other  party  may  exercise  a 
remedy  of  recovering  damages  for  braach  of  contract.  & 
common  definition  of  breach  is  "a  nonperformance  of  any 
contractual  duty  of  iimediate  performance"  [Ref.  1].  When 
the  contractor  has  failed  tc  perform  and  there  is  no 
excusable  cause  for  the  non-performanca,  the  Government  xay 
terminate  the  contract  for  default.  Default  termination  is 
the  tost  ejtreme  method  cf  dealing  with  a  contractor's 
actual  or  anticipatory  failure  to  perform  on  time.  Actual 
breach  is  a  currently  existing  failure  to  perform  the  terms 
cf  the  contract.  Anticipatory  breach  is  a  prospective 
failure  tc  perform  the  terms  of  the  contract  which  is  mani¬ 
fested  by  either  sole  expression  or  conduct  of  one  of  the 
parties  to  the  contract  prior  to  the  time  set  for  the 
performance  [Ref.  2]. 

The  impact  cf  a  default  termination  is  severe  and 
has  the  following  effects  on  the  relationship  of  the  parties 
[Ref.  3]: 

a.  the  Government  is  not  liable  for  the  costs  cf 
unaccepted  %crk  and  the  contractor  is  entitled 
only  to  receive  payment  for  work  accepted  by  the 
Government ; 

t.  the  Government  is  entitled  to  the  return  of 
progress,  partial  or  advance  payments; 

c.  the  Government  has  the  right  but  not  the  duty  to 
appropriate  the  contractor's  material,  inventory, 
construction  plant  and  equipment  at  the  site,  and, 
under  supply  contracts,  his  drawings  and  plans  — 
the  price  for  the  appropriated  items  to  be 
negotiated. 

d.  the  contractor  is  liable  for  excess  costs  cf 
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re  procure  He  rt  or  completion;  and 
e.  the  contractor  is  liatle  for  actual  or  liquidated 
callages. 

A  default  tenination  nay  also  have  adverse  effects  on  the 
award  cf  ether  Government  contracts  where  past  performance 
is  considered  in  determining  responsibility. 

2.  fscisicn  to  Tormina  te 

A  default  termination  is  a  contractual  right  of  the 
Government  tc  be  exercised  when  the  contractor  has  failed  to 
perform  his  obligations  under  the  contract.  It  is  important 
to  note,  however,  that  the  default  clauses  are  permissive  in 
that  the  Government  may  terminate  but  is  net  necessarily 
required  tc  do  so.  This  affords  the  Government  the  opportu¬ 
nity  to  view  its  contracts  from  a  total  concept  of  what  is 
test  in  its  overall  interest.  In  one  important  case  the 
Court  of  Claims  has  held  that  the  contracting  officer  must 
affirmatively  elect  the  default  alternative  cr  the  default 
is  invalid.  [Ref.  1  ]. 

3 .  Fixed-Pr  ice  Supply  Contracts 

Tie  DAR  default  clause  for  fixed-price  supply 
contracts  (EAR  7-103.11)  provides  that  the  Government  may 
terminate  a  contract  for  default,  in  whole  or  part,  if  the 
contractor  fails  to  meet  the  following  obligations:  to 
deliver  at  the  times  required,  to  perform  any  other  provi¬ 
sions  cf  the  contract,  or  to  make  the  necessary  progress  in 
performance.  Before  termination  for  default,  the 

contracting  officer  generally  gives  the  contractor  at  least 
ten  days*  notice,  stating  the  failure  involved.  The 

Govercaent  may  then  terminate  for  default  by  means  cf  a 
second  notice  from  the  contracting  officer  if  the  contractor 
does  net  corr'ct  his  faulure  within  a  period  of  grace. 
However,  the  general  rule  is  that  a  contractor  already  in 


default  is  net  entitled  to  any  prior  notice,  unless  there  is 
a  contract  provision  requiring  such  notice,  and  the  contract 
may  te  terminated  imxediately. 

The  default  clause  also  states  reasons  that  will 
excuse  a  contractor's  failure  in  performance.  He  is  excused 
if  the  failure  to  perform  arises  out  of:  (1)  acts  of  God, 
(2)  acts  cf  the  public  enemy,  (3)  acts  of  Government  (either 
sovereign  cr  contractual) ,  (4)  fires,  (5)  floods,  (6) 

epidemics,  (7)  quarantine  restrictions,  (8)  strikes,  (9) 
freight  eibargoes,  and  (10)  unusually  severe  weather.  This 
list  is  not  exhaustive,  nor  is  it  to  be  applied  automati¬ 
cally.  Cnly  those  causes  beyond  the  control  cf  the 
contractor,  and  not  a  result  of  his  fault  or  negligence, 
will  excuse  him  from  liability  [Ref.  4],  When  a  contract  is 
terminated  for  default,  and  it  is  later  found  that  the 
contractcr's  failure  was  excusable  or  that  he  was  not,  in 
fact,  in  default,  the  notice  of  default  can  be  treated  as  a 
notice  cf  termination  for  convenience  and  the  rights  and 
obligations  of  the  parties  to  be  governed  by  the  applicable 
principles. 

4  •  Cost -reimburse  went  Contracts 

Ccst-reimbursement  type  contract  default  termination 
provisions  (DAR  7-203.10)  permit  the  Government  to  terminate 
the  contract  in  whole  or  in  part,  for  actual  default  or 
failure  tc  make  progress  such  as  would  endanger  performance 
and  result  in  default.  The  financial  results  of  a  default 
termination  are  not  substantial.  The  contractor  will  be 
reimbursed  for  all  allowable  costs,  whether  or  not  the  work 
is  accepted  by  the  Government,  and  will  even  receive  a 
portion  cl  the  fee  presided  for  by  the  contract  measured  by 
the  percentage  of  the  work  accepted  by  the  Government 
[Ref.  3]. 
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5.  i£2£e&££*  i£  UlJl  I 


DIF  8-602.4  provides  several  courses  of  action  in 
lieu  cf  termination  fcr  default  when  it  is  determined  to  be 
in  the  best  interest  of  the  Government.  They  are: 

a.  Eermit  the  contractor,  his  surety,  or  guarantor  to 
continue  performance  under  a  revised  delivery 
schedule. 

t.  Eermit  the  contractor  to  continue  performance  by 
means  of  subcontract,  or  other  acceptable  third 
party. 

c.  If  the  requirement  for  the  supplies  or  services  no 
longer  exists  and  the  contractor  is  not  liable  to 
the  Goverment  for  damages,  execute  a  no-ccst 
termination  settlement  agreement. 

Tte  provision  permitting  the  contractor  to  continue 
performance  under  an  extended  delivery  schedule  generally 
trust  be  accompanied  by  some  consideration,  monetary  or 
otherwise,  flowing  from  the  contractor  to  the  Government. 
This  requirement  arises  out  of  rhe  general  rule  that  a 
Government  agent,  such  as  a  contracting  officer,  is  without 
authority  to  waive  a  vested  right  of  the  Government  without 
receivirc  consideration.  The  right  of  the  Government  to 
require  performance,  within  the  period  provided  in  the 
contract,  constitutes  such  a  vested  right.  [Ref.  1] 
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IV.  FINAHCIAL.  ECO HOBIC  AMD  ACCOOMTIIG  SUBJECTS 


1.  FBICI  ANALYSIS 

1.  Ciscussicq 

Fer  every  Government  purchase  transaction  seme  form 
cf  price  cr  cost  analysis  is  required.  Generally  speaking, 
cost  analysis  (tc  be  discussed  as  a  seperate  topic)  is  used 
when  negetiating  a  large  purchase,  and  price  analysis  is 
used  in  ccnnection  with  competitive-  bid  purchasing  [Ref. 
1].  The  method  and  scope  of  analysis  required  depend  on  the 
dollar  value  and  ether  circumstances  surrounding  the 
specific  purchase.  Each  agency  of  the  Pederal  Government 
properly  expects  its  contracting  officer  to  negotiate  and 
buy  at  the  most  favcrable  price  levels  obtainable  and  will 
judge  the  efficiency  of  its  purchasing  department  cn  the 
prices  paid.  The  contracting  officer,  however,  considers 
price  as  only  one  of  the  conditions  and  terms  of  a  purchase 
erdar,  and  will  generally  treat  it  equal  to  the  other  condi¬ 
tions  and  terms  [Ref.  2].  The  price  must  also  be  considered 
ty  the  ccntracting  officer  to  he  fair  and  reasonable.  The 
contracting  officers  decision  that  the  price  is  fair  and 
reasonable  is  based  cn  some  form  of  analysis,  either  price 
analysis  cr  a  combination  cf  price  analysis  and  cost  anal¬ 
ysis.  Frice  analysis  is  the  process  which  the  ccntracting 
cfficer  takes  tc  reach  a  decision  as  to  the  fairness  and 
reasonableness  of  a  product  or  service  without  evaluating 
the  separate  elements  cf  cost  and  profit  required  to  provide 
that  prcduct  or  service.  Price  analysis  may  be  done  by 
comparison  cf  prices  or  by  comparison  with  engineering 
estimates. 
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Irice  analysis  is  performed  for  every  Government 
procurement  regardless  of  dollar  value.  If  price  analysis 
is  alcne  is  not  sufficient  to  establish  that  a  price  is  fair 
and  reasonable,  it  may  be  used  in  conjunction  with  cost 
analysis.  Frice  analysis  includes: 

a.  Testing  for  Competition, 
t.  Coapairson  with  Catalog  or  Market  Prices, 

c.  Comparison  with  Past  Frices, 

d.  Government  Estimates, 
e •  Value  Analysis,  and, 
f.  Visual  Analysis. 

Each  of  these  areas  will  be  treated  as  separate  sections 
below . 

2.  Tfstina  f2I 

Four  conditions  must  be  satisfied  before  effective 
price  competition  can  exist: 

a.  There  must  be  at  least  two  offerors.  However,  the 
number  of  guotaticns  required  for  adequate  price 
competition  depends  on  several  factors:  (1)  number 
of  potential  responsible  offerors,  (2)  avail- 
ability  of  product  or  service  in  general,  (3) 
urgency  of  the  purchase,  and  (4)  dollar  value  of 
the  purchase. 

b.  They  must  be  capable  of  satisfying  the  Govern¬ 
ment*  s  requirement.  The  cospanies  should  have  the 
capacity,  know-how  and  financing  to  complete  the 
contract  suceasfully. 

c.  They  sust  be  contending  independently  for  a  con¬ 
tract  award.  Even  if  there  are  two  offers,  cne 
from  the  vendor  and  the  other  from  the  prime,  and 
the  vendor  is  the  source  on  both  offers,  there  nay 
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be  but  one  responsible  offerer  and  therefore  no 
price  ccapetition. 

d.  They  aust  sutait  priced  offers  responsive  to  the 
expressed  requirements  of  rhe  solicitation.  The 
responsiveness  of  the  proposals  to  the  terns  of  the 
request  for  proposals  should  be  conpared  in  terns 
of  technical  specifications,  delivery  schedules, 
quantity  and  other  discounts,  etc. 

If  these  four  condition  have  been  aet,  price  coapetition 
exists  unless: 

a.  The  solicitation  was  aade  under  conditions  that 

unreasonably  deny  scae  potential  offerors  an  oppor¬ 
tunity  to  ccapete,  such  as:  insufficient  tiae  for 
subaitting  cffers,  short  delivery  tiae,  or  use  of 
brand  naaes  for  products  or  trade  naaes  for 
processes. 

t.  The  low  offeror  has  a  definite  advantage  ever  the 
ether  offerers,  such  as  one  supplier  being  the  only 
source  of  a  conponent  essential  to  satisfying  the 
require  sent . 

c.  It  can  be  deaonstrated  that  the  lowest  price 

negotiated  is  not  reasonable  and  everything 
possible  was  done  to  negotiate  a  reasonable  price. 

If  all  four  conditicss  of  price  coapetion  are  net  and  nene 
cf  the  abeve  three  factors  apply,  then  price  competition  is 
judged  to  be  effective. 

3.  Siiifttissa  21  fl&iJsat  Hi  sag* 

The  DAB  and  FEB  exeapt  established  catalog  or  market 
prices  fzca  price  analysis  if  four  conditions  are  aet.  It 
aust  be  evaluated  on  a  case-by-case  basis,  to  deteraine  if 
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the  price  is,  or  is  based  on  an  established  catalog  or 
aarket  price,  for  ccaaercial  iteas,  sold  in  substantial 
quantities,  to  the  general  public. 

a.  Established  catalog  price. 

A  catalog  price  is  included  in  a  catalog,  price 
list,  schedule,  or  ether  fora  regularly  aaintained 
by  the  aanufacturer  or  vendor;  is  either  published 
cr  otherwise  aade  available  for  inspection  by 
custoaers;  and  states  prices  at  which  sales  are 
being  or  were  last  aade  to  a  significant  nuaber  of 
buyers  who  constitute  the  general  public. 

b.  Established  larket  price. 

A  aarket  price  is  one  currently  established  in 
the  usual  and  ordinary  course  of  trade  between 
buyers  and  sellers  free  to  bargain.  It  aust  be 
established  froa  sources  independent  of  the  aanu¬ 
facturer  or  vendor. 

c.  ccaaercial  itea. 

A  ccaaercial  itea  is  one  of  a  class  or  kind  regu¬ 
larly  used  for  other  than  Governaent  purposes  and 
scld  or  traded  in  the  course  of  noraal  operations. 

d.  Substantial  quantities. 

Supplies  are  sold  in  substantial  quantities  when 
the  facts  cr  circuastacces  support  a  reasonable 
conclusion  that  the  quantities  regularly  sold  are 
sufficient  tc  constitute  a  real  coaaercial  aarket 
fer  the  itei.  This  test  is  usually  in  teras  of 
total  quantities  scld,  but  it  also  should  include 
the  nuaber  cf  tiaes  the  itea  has  been  sold,  and  how 
aany  tiaes  a  given  price  or  price  structure  has 
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teen  accepted  by  buyers  free  to  choose.  Services 
sold  in  substantial  quantities  are  those  custom¬ 
arily  provided  by  the  company,  with  personnel 
regularly  eiployed,  and  with  equipment,  if  any  is 
needed,  regularly  maintained  either  solely  or  prin¬ 
cipally  to  provide  such  services. 

e.  General  public. 

An  item  is  sold  to  the  general  public  if  it  is  sold 
to  ether  than  affiliates  of  the  seller  for  end  use 
by  ether  than  the  Government.  Items  sold  to 
affiliates  cf  the  seller  and  sales  for  end  use  by 
the  Government  are  net  sales  to  the  general  public. 


Determining  whether  any  one  or  more  of  several  conditions 
apply  will  give  a  basis  for  deciding  whether  the  price  is 
reascrable.  Chapter  8A  of  ASPH  No.  1  deals  specifically 
with  the  special  requirements  of  determining  whether  a  given 
item  qualifies  fer  exemption. 

*»•  ££ll££i£ca  with  Pa^t  Pricey. 

Ibis  method  requires  access  to  price  history  records 
on  a  line  item  basis.  If  a  past  price  is  being  used  fer 
comparison,  the  past  price  must  be  proven  to  have  been  fair 
and  reasonable  and  a  valid  standard  against  which  tc  measure 
the  offered  price.  It  should  be  determined  if  the  reason¬ 
ableness  of  one  of  the  previous  prices  was  established  by 
competition,  detailed  cost  analysis,  an  engineering  esti¬ 
mate,  or  market  or  catalog  price.  If  not,  it  may  net  be 
apprepriate  to  apply  this  method  of  price  analysis. 

Cnee  satisfied  that  a  previous  price  was  reasonable, 
the  cext  step  is  tc  compare  it  with  the  current  price. 
Price  comparison  techniques  are  the  same,  regardless  of 
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whether  the  standard  is  a  past  price,  a  purchase  reguest 
estimate,  cr  an  independent  estimate.  Factors  that  fight 
affect  the  comparison  include:  differences  in  specifics* 

tions,  quantities,  and  delivery  schedules;  inflaticn; 
gover meet- furnished  materials ;  and  technological  advances. 

5.  SSSiHasai  ^stimate^. 

lhe  techniques  for  comparing  a  price  with  a 
Government  estimate  are  the  same  as  for  comparing  with  past 
prices.  Hcwever,  the  basis  for  the  estimate  and  its  reli¬ 
ability  must  be  established.  If  a  product  is  susceptible  to 
a  realistic  engiceerirg  estimate  and  that  estimate  has  been 
carefully  developed  after  a  study  of  drawings,  physical 
inspection,  and  reasonable  projection,  it  may  well  be  a 
reasonable  standard  and  the  price  analysis  is  complete. 

6*  isias  lailxsis* 

Value  analysis  is  the  systematic  and  objective  eval- 
-uaticn  cf  a  products  function  and  its  related  costs.  when 
used  as  a  price  analysis  technique,  its  purpose  is  tc  see*if 
costs  can  be  reduced.  Value  analysis  can  "be  a  relatively 
expensive  and  demanding  technique  that  may  include  analysis 
cf  the  product's  function,  present  and  future  anticipated 
operating  ccsts,  alternative  approaches  to  the  problem  and 
their  anticipated  costs,  each  in  relation  to  offered  price. 
For  lew  potential  items,  a  brief  survey  can  usually  previde 
adequate  value  analysis.  Questions  to  ask  in  such  a  survey 
are: 

a.  Can  the  product,  or  any  part  of  it,  be  eliminated? 

b.  Can  a  standard  part  replace  a  special  one? 

c.  Can  a  lover-cost  product,  material,  or  method  be 
Qsed? 

d.  Are  paperwork  requirements  excessive  or  unreasen- 
able? 

a.  Can  parts  be  packaged  more  economically? 
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Tc  dc  a  good  job  the  buyer  aust  know  what  is  being 
bought  and  what  it  dees.  It  always  helps  to  know  what  it 
looks  like,  how  big  it  is  and  any  other  properties  that  can 
help  the  buyer  grasp  the  probable  costs  of  producing  or 
otherwise  acquiring  it. 

Sisuai  Analysis. 

Visual  analysis  leans  that  a  buyer  can  get  faiiliar 
with  an  object  by  locking  at  one,  or  a  picture  of  one,  and 
by  talking  to  seasons  who  knews  how  it's  used.  Based  on 
this  knowledge,  a  buyer  aay  be  able  to  estioate  a  dcllar 
value.  Visual  analysis  is  siailiar  to  value  analysis  in 
that  both  are  concerned  with  the  answers  to  questions  about 
cbvicus,  external  features.  Visual  analysis  rarely  is 
sufficient  by  itself  and  should  be  used  to  verify  tentative 
conclusions  reached  after  price  coaparison. 

8.  Ct£e£  Gij  id  elites 

If  the  foregoing  price  analysis  techniques  are  used 
and  tte  contracting  officer  is  still  nor  satisfied  that  the 
price  is  reasonable,  the  next  step  is  governed  by  the  value 
of  the  purchase. 

for  those  purchases  less  than  $10,000,  a  review  of 
the  emulative  results  of  the  above  techniques  is  checked 
for  reascnableness.  If  still  not  satisfied,  the  contracting 
cfficer  can  use  an  alternative  aethod  of  arriving  at  a  price 
negotiation.  Tc  negotiate  aeans  to  bargain,  to  bring  about 
by  discussion  and  settleaent  of  teras.  In  alaost  all  cases 
it  starts  with  a  coapetitive  bid,  a  fira  bid  in  respect  to 
the  conditions  and  reguireaents  as  known  at  the  tiae.  [Ref. 
1]  The  objective  in  negotiation  is  to  find  soae  basis  for 
agrecaent.  In  following  up  on  inforaation  developed  in 
earlier  steps  in  analysis,  the  contracting  officer  should  be 
able  tc  find  this  basis  and  find  the  offer,  or  an  adjustaent 
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cf  th€  cffer,  reasonable.  If  not,  then  the  requisitioner 
should  be  notified  and  be  requested  to  verify  that  the  need 
still  exists.  If  it  does,  a  final  decision  on  the  fairness 
and  reasonableness  cf  the  price,  based  on  the  analysis  and 
cosBcn  sense  must  be  lade  and  documented.  The  small  dollar 
value  does  not  justify  the  use  cf  cost  analysis  techniques. 

For  purchases  between  $10,000  and  $100,000,  the 
contracting  officer  aay  request  cost  or  pricing  data.  The 
techniques  cf  cost  analysis  are  applied  as  explained  in  the 
next  topic.  The  contracting  officer  aay  accept  the  price  as 
reasonable  as  a  result  of  the  cost  analysis,  in  which  case 
the  wcrk  is  complete,  but  negotiations  with  the  offeror  aay 
be  required  before  a  final  decision  is  made. 
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E.  CCS1  ANALYSIS 


1  •  £i!£0£5icn 

Cost  analysis  as  defined  in  government  acquisition 
is  the  element  ty  element  exaaination  of  the  estiaated  or 
actual  ccst  of  contract  performance.  It  is  required  on 
noncompetitive  negotiated  procurements  of  $100,000  cr  acre 
tut  can  be  useful  cs  proposals  of  lesser  value.  Ccst 
analysis  xust  be  dcre  to  prepare  to  negotiate  an  agreement 
on  a  pricing  arrangement  with  the  company  that  has  made  a 
proposal  in  response  to  a  request.  Cost  analysis  involves 
analysis  of  design  features,  manufacturing  processes,  organ¬ 
ization  and  manning,  materials  and  estimating  assumptions, 
and  all  the  other  ccst  factors  that  make  up  the  total  ccst 
of  an  acquisition. 

Ccst  analysis  includes  verification  of  cost  data, 
evaluation  of  specific  elements  of  cost  and  projection  cf 
these  data.  Cost  analysis  looks  into  such  factors  as: 

a.  Necessity  for  certain  costs. 

fc.  Beasonableness  of  amounts  estimated  for  necessary 
costs. 

c.  Extent  cf  uncertainties  involved  in  contract  perfor¬ 
mance  and  realism  cf  any  allowances  for  contingen¬ 
cies. 

d.  Eases  for  allocation  of  overhead  costs. 

e.  Appropriateness  of  allocations  of  particular  over¬ 
head  costs  tc  the  contract. 


liken  the  necessary  data  are  available,  a  contractor 
cr  offerer* s  estiaated  costs  nay  be  compared  with: 

a.  Actual  costs  he  incurred  previously. 

b.  Bis  last  prior  estisate,  or  series  of  prior 
estimates,  for  the  same  or  similiar  item. 

c.  Current  estimates  from  other  offerors. 


<3.  Prior  estimates  or  historical  costs  of  other 
companies  fcr  the  same  or  siailiar  work. 

Cost  analysis  also  includes  analysis  of  trends  in 
costs.  In  periods  of  either  rising  or  declining  levels  of 
cost,  analysis  of  economic  trends  is  essential.  In  periods 
of  relative  econoaic  stability,  and  particularly  in  cases 
involving  production  of  recently  developed  hardware,  trends 
in  direct  material  atd  labor  cost  must  be  analyzed. 

2.  S£st  Estimates 

The  pricing  proposal,  also  called  the  cost  esti¬ 
mates,  usually  will  te  submitted  on  a  preprinted  form.  Ihe 
FPR  fora  is  the  Optional  Form  59  or  60,  the  DAR  form  is  DD 
Fora  633  and  the  NASA  fora  is  DD  Fora  633  (NASA  Edition)  . 
It  is  sometimes  assumed  that  the  estimate  must  be  a  projec¬ 
tion  from  the  plateau  of  the  most  current  experience.  Ihe 
"most  current"  would  probably  be  a  blend  of  recorded  costs 
of  producing  items  already  on  order  and  the  estimated  or 
actual  prices  from  vendors  and  subcontractors  for  the 
contract  effort  being  priced  cut. 

3 .  Pricing  Data 

Ericing  data  is  factual  information  about  direct  and 
indirect  costs  the  contractor  will  incur  in  performing  the 
contract.  In  accordance  with  Public  Law  87-653  (Truth  in 
Negotiaticns  Act),  the  contracting  officer  must  require  the 
contractor  to  submit  cost  and  pricing  data  along  with  its 
pricing  proposal,  and  to  certify  that  they  are  ccmplete, 
accurate,  and  current  at  the  time  agreement  is  reached  on 
price.  Ibe  law  provides  for  an  adjustment  in  price  if  it  is 
later  found  that  the  data  were  not  complete,  accurate  and 
current  and  gives  the  Governmnet  audit  rights  to  ensure  the 
data  were  as  certified.  These  requirements  apply  to  all 
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negotiated  contracts  and  contract  sodifications  expected  to 
exceed  $100,000  unless  the  price  negotiated  is  based  on 
adequate  price  competition,  established  catalog  or  market 
prices  cf  ccaaercial  iteas  sold  in  substantial  quantities  to 
the  general  public,  cr  prices  set  by  law  or  regulation. 

Ibe  pricing  data  should  show  in  detail  the  kinds, 
quantities,  and  prices  of  direct  aaterial  and  direct  labor 
used  to  develop  the  suaaary  figures  shown  in  the  proposal. 
The  ccapany  should  explain  how  it  computes  and  applies  indi¬ 
rect  ccsts  and  should  show  trend  and  budgetary  data. 

“•  £l§M&ts 

Four  basic  items  are  considered  here  in  analyzing 
supplier  cost  proposals,  these  are:  material  cost,  lahor 
cost,  overhead  cost,  and  profit.  Each  of  these  cost 
elements  are  described  as  follows: 

a.  Haterial  Cost. 

Material  cost  can  he  broken  down  into  the  following 

twc  categories: 

(1)  Direct  saterial.  Direct  materials  include  raw 
materials,  purchased  parts,  and  subcontracted 
iteas  reguired  to  manufacture  and  assemble 
completed  products.  A  direct  material  cost  is 
the  cost  of  material  used  in  making  a  product 
and  is  directly  associated  with  a  change  in  the 
product.  Because  of  this,  direct  material 
costs  should  vary  in  direct  proportion  to  the 
number  cf  items  produced. 

(2)  Indirect  saterial.  Indirect  materials  are 

those  net  easily  identified  with  an  end 

product,  usually  are  not  significant  in  cost, 
and  usually  do  not  vary  in  direct  proportion  to 
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the  number  of  iteas  produced.  I ibrieants  and 
coolants  are  examplas  of  indirect  materials 
coaaon  tc  a  manufacturing  operation. 

t.  labor  Cost. 

The  estimate  submitted  on  the  00  Fora  633  may  be  a 
single  figure,  direct  labor,  or  it  may  be  two  or 
tore,  depending  on  vhat  is  being  purchased  and  bow 
the  contractor  keeps  his  books.  They  could 
possibly  be  engineering  labor,  direct  factory 
labor,  and  direct  tooling  labor  as  three  possibili¬ 
ties.  Direct  labor  costs  are  incurred  as  a  direct 
result  cf  producing  an  item.  They  vary  in  prcpcr- 
ticn  to  the  nuaber  of  items  produced.  There  are 
twc  aspects  cf  a  direct  labor  estimate:  the  quanti¬ 
ties  of  labcr,  and  the  rates  that  will  be  paid, 
labor  will  acst  likely  be  separated  into  classifi¬ 
cations  such  as  factory  labor  and  further  into 
fabrication  labor  and  assembly  labor.  Per  a  very 
large  contract,  there  might  be  further  subdividing. 
The  quantities  may  be  the  most  recent  times 
incurred  in  doing  the  same  tasks.  They  may  be 
straight  line  projections  of  actual  hours.  They 
may  project  a  continuing  reduction  in  required 
hours,  or  they  may  be  engineered  standards.  The 
rates  may  be  projected  average  rates  by  labor  clas¬ 
sification,  by  department,  or  by  plant.  The  task 
in  analyzing  both  quantities  and  rates  is  to  find 
vhat  was  used,  and  whether  the  numbers  are  real¬ 
istic  in  terms  of  the  kinds  and  relative  skills  of 
labor  needed  to  perform  the  contract.  For  example, 
an  examination  of  engineering  labor  should  include, 
in  addition  to  type,  quantity,  and  price  of  the 
engineers,  a  close  look  at  why  direct  engineering 
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effort  will  be  required  for  the  particular 
ccrtract. 

c.  Overhead  Cost. 

Overhead  costs  are  indirect  costs.  in  indirect 
cost  is  any  cost  not  directly  identified  with  a 
single  final  product,  but  rather  with  twc  cr  acre 
final  products.  They  represent  supporting  effcrt 
to  the  aain  business  of  the  ccapany  that  cannct  be 
directly  assigned  to  individual  projects  or 
contracts.  Ihe  DD  Fora  633  provides  four  different 
groupings  of  indirect  costs:  aaterial  overhead; 

engineering  cverhead;  aanuf acturing  overhead;  and 
general  and  adainistrative  expenses.  Footnote  10 
of  the  DD  Pcra  633  is  cited  in  each  of  these  group¬ 
ings  as  follows: 


Indicate  the  rates  used  and  provide  an  appro¬ 
priate  explanation.  where  agreeaent  has  been 
reached  with  Governaent  representatives  cn  the 
use  cf  fcrward  pricing  rates,  describe  the 
nature  of  the  agreeaent.  Provide  the  aethcd  of 
ccaputaticr  and  application  of  your  overhead 
expense,  including  cost  breakdown  and  shoving 
trends  end  budgetary  data  as  necessary  tc 
provide  a  basis  for  evaluation  of  the  reason¬ 
ableness  cf  proposed  rates. 


Each  portion  of  this  footnote,  with  exaaples,  can 
be  found  in  iSPH  No.  1,  Chapter  5a. 

d.  Prefit. 

There  are  several  different  approaches  to  analyzing 
and  developing  profit  objectives.  Soae  agencies 
use  weighted  guidelines  to  deteraine  the  profit 
objective.  This  is  a  systeaatic  approach  which 
offers  a  range  of  weights  to  be  applied  to  eleaerts 
cf  cost  to  deteraine  dollar  profit  and  provides  for 
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adjustment  cf  those  dollars  up  or  down  fcr  cost, 
facilities,  investment  risks,  and  other  special 
factors.  ether  agencies  use  a  less  systematic 
approach.  Therefore,  the  first  step  in  analyzing 
profit  is  tc  find  cut  what  your  contracting  regula¬ 
tions  prescribe.  Host  agencies  are  governed  by  FPR 
1-3.808  and  any  iapleeenting  regulations  they  have 
prcaulgated.  Profit  policies  also  are  set  cut  in 
CAR  3-808  and  NASA  PR  3.808  which  generally 
prescribe  a  profit  objective  that  is  fitted  tc  a 
particular  acquisition.  Due  weight  is  given  to 
each  of  the  effort  risk,  facilities,  and  special 
factors  that  aay  be  involved. 

S  .  « Jjl 

after  breaking  the  pricing  proposal  into  separate 
elements  cf  cost  and  analyzing  each,  the  contracting  officer 
has  then  assembled  and  looks  at  the  total  package.  The  next 
step  is  tc  negotiate  the  final  price.  It  involves  discus- 

• 

sions,  questions,  and  explanations  for  each  cost  element. 
Nhen  negetiation  is  ever  and  both  parties  are  satisfied,  the 
contractcr  aust  certify  that  the  cost  or  pricing  data 
subaitted  and  identified  during  the  negotiaticn  are  current, 
complete,  and  accurate  as  of  the  date  an  agreeaent  was 
reached.  This  is  a  require  sent  for  all  noncompetitive  nego¬ 
tiated  contracts  over  S100,000.  Under  $100,000,  when  a  ccst 
analysis  is  done  and  negotiations  are  held,  a  requirement 
for  the  same  certification  can  be  made,  but  it  is  not 
required.  As  a  final  step,  the  contracting  officer  aust 
ensure  that  a  written  memorandum  is  placed  into  the  cfficial 
contract  file  that  explains  what  the  contractor  proposed, 
what  was  found  in  analysis,  what  happened  in  negotiations 
and  why  the  price  agreed  on  was  fair  and  reasonable. 
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6.  iifcli&aiaEfcz  tax  Zaxihsx  SXa&i 


Gcverreent  contracts  Reports,  ASPM  NO.  J,  Ayaed  ggryices 

Iissj si&sm  flaajd&tiga  gaa.ua;  sax  oa&zxia t  fsisiss, 

Ccaserce  Clearing  House,  Inc.  Chicago,  Illinois,  15 
Septeafcer  1975. 


T.  PRODUCTION 


1.  IIDGSTBIAL  MCDEBHIZATIO H  INCENTIVES  PBOGBAM 

1  •  £ii£JZS£i£fi 

He  Department  of  Defense  Industrial  Modernization 
Program  <  1 B I E)  is  presently  a  test  program  whose  primary 
purpose  is  to  enhance  the  industrial  base  by  activating 
industry  through  contractual  incentives  to  invest  beyond 
efforts  required  to  neat  normal  contractual  obligation. 
Industry  investments  in  modern  plant  and  eguipment  are 
intended  to  improve  production  efficiency  and  productivity 
for  defense  work.  The  intent  of  the  IflIP  is  to  fester  a 
successful  business  venture  for  both  DOD  and  industry.  It 
should-  reduce  acquisition  cost  for  DOD  and  improve  the 
quality  it  weapon  systems,  equipment  and  material  while 
industry  should  have  improved  profitability  and  increased 
business  opportunities  through  modernization  and  produc¬ 
tivity  achievements.  The  IHIP  encompasses  and  expands  on 
the  philosophy  of  the  Military  Services*  "Technology 
Modernization"  and  "Industrial  Productivity  Improvement" 
programs,  and  implements  DOC  Acquisition  Improvement  Program 
Initiative  No.  5,  "Encourage  Capital  Investment  to  Enhance 
Productivity." 

2  •  f3S*9ES»Ba 

In  March  1982,  a  Tri-Service  Committee  for  Improving 
Industrial  Productivity  vas  commissioned  by  the  Under 
Secretary  of  Defense  for  Research  and  Engineering  and 
chaired  by  Bear  Adiiral  Sansone,  Deputy  Chief  of  Naval 
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Material  fcr  Contracts  and  Business  Management.  This 
committee  was  established  tc: 

a.  Draft  a  unified  DOE  policy  on  improving  indus¬ 
trial  productivity, 

t.  tefine  the  ccntracting  strategy  and  the  use  of 

financial  zesources  necessary  to  implement  the 
policy,  and 

c.  Address  the  organizational,  managerial,  fiscal, 

legal,  contractual  and  technical  aspects  cf  the 
policy. 

The  Tri-Service  Comxittee  developed  a  draft  unified  EOD 
policy  and  procedures  in  the  form  of  a  DOD  Instruction 
<5000. XX)  which  defines  the  contracting  strategy  and  the 
financial  resources  necessary  to  implement  the  program.  On 
2  November  1982,  then  Deputy  Secretary  of  Defense 
(DEPSECDEF)  Prank  c.  Carlucci  authorized  the  Military 
Departments  and  the  Defense  logistic  Agency  (DLA)  to  test 
the  IHIP  developed  by  the  Tri-Service  Committee.  Ar.  execu¬ 
tive  level  steering  group  composed  of  representatives  for 
the  DCC  Components  with  OSD  membership,  and  headed  by  Bear 
Admiral  Sansone,  was  established  by  DEPSECDEF  to  monitor  the 
conduct  and  to  assess  the  results  of  the  test  program. 

3.  islisx 

It  is  the  pclicy  of  the  Department  of  Defense  that 
the  IHIP  should  be  applied: 

a.  To  motivate  industry  investment  beyond  efforts 
zeguired  to  meet  normal  contractual  obligation. 

fc.  To  pursue  tbe  program  to  the  maximum  extent  possi¬ 
ble  with  contractors,  subcontractors  and  vendors. 


c.  lo  encourage  financing  through  the  following  incen¬ 
tives  : 

(1)  Shared  productivity  savings  reward; 

(2)  Contractor  investment  protection; 

(3)  Award  fees; 

(4)  Multi-year  contracts;  and 

(5)  Direct  government  funding. 

d.  To  focus  on  the  long  term  goal  of  revitalizing  and 
maintaining  a  capable  defense  industrial  base  as 
well  as  short  term  program,  contract,  and  subcon¬ 
tract  objectives. 

<*«  i£2£€&Q£££ 

1c  achieve  the  objective  of  strengthening  defense 
posture  through  improved  manufacturing  capability,  proce¬ 
dures  were  developed  in  the  areas  of;  early  planning,  type 
cf  approaches  to  utilize,  contracting,  and  financing.  Each 
of  these  areas  are  discussed  below. 

a.  Planning.  Ic  achieve  maximum  effectiveness,  ISIF 
should  be  considered  early  in  the  acquisition  cycle 
for  both  major  and  non-major  weapon  systems,  equip¬ 
ment  and  saterial.  This  does  not,  however, 
preclude  implementing  an  IBIP  later  in  the  acquisi- 
ticn  cycle. 

b.  Approach.  IBIP  will  be  tailored  to  the  size, 
scope,  and  complexity  of  the  project  concerned.  It 
will  include  an  overall  analysis  of  the  manufac¬ 
turing  system  of  DOD  prime  contractors, 
subcontractors,  and  vendors  for  the  project. 

c.  Contracting.  IBIP  contracting  nay  cover  a  single 


contract,  a  group  of  contracts,  all  contracts  of  a 
procuring  activity,  all  contracts  of  a  dod  ccapo- 
nent  or  all  contracts  of  the  entire  CCD.  A 
contract  with  prise  contractors  will  have  a  flew- 
down  tc  subcontractors  or  vendors;  however,  a 
subcontractor  or  vendor  will  be  able  to  participate 
in  an  IHIE  with  sultiple  prise  contractors  or 
directly  with  DOD. 

d.  financing.  Contractors  shall  be  encouraged  to 

provide  all  funding  for  IHIP  efforts.  when  it  is 
in  the  best  interest  of  the  governsent,  DOD  funding 
say  be  provided.  Also,  contractor  investsent  lay 
be  protected  against  teraination/eancellation  by  a 
governsent  contingent  liability  guarantee  that  say 
be  shared  within  and  asong  DOD  cosponents.  This 
guarantee  is  for  the  IBIP  expenditures  sade  by  the 
contractor  fer  sanufacturing  technology,  soderniza- 
tion  and  engineering/sanagesent  applications. 

s .  i jiisisaiaiisi 

lc  test  the  IEIP  concept  DOD  cosponents  will  select 
a  wide  range  of  cases.  The  test  progras  has  been  decentral¬ 
ized  in  erder  to  allcw  each  of  the  DOD  Cosponents  to  pursue 
incentives  which  they  feel  will  best  encourage  productivity 
enhancing  contractor  capital  investsent s.  The  results  of 
the  test  will  detersine  whether: 

a.  contractors  will  increase  their  investsent  in 
capital  assets, 

b.  Acquisition  costs  will  be  reduced,  and  whether 

c.  Subcontractors  and  vendors  can  be  reached. 

fer  the  conduct  of  the  test  progras  the  COD 
Cosponents  have  been  authorized  a  blanket  waiver  tc  the 
Cefense  Acquisition  Eegulation  (DAB)  to  encourage  innovation 
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and  obtain  desired  results.  To  iapleaent  the  IHIP  the 
following  CAB  test  clauses  have  been  developed: 

a.  Gcvernaent  acquisition  of  assets.  (This  is  a 
substitute  clause  for  DAB  3-815) 

b.  A  percentage  share  cf  savings  clause. 

c.  A  return  on  investment  shared  savings  clause. 

These  CAE  test  clauses  are  not  laudatory  and  can  be  tailored 
for  use  during  the  test  prograa.  Head  of  Contracting 
Activity  approval  will  be  obtained  when  specific  deviations 
froa  CAB  are  reguired  with  the  Steering  Group  being  kept 
inforaed  during  the  conduct  of  the  test  in  accordance  with 
the  IHIP  charter  authorized  by  the  DEPSECDEF. 

6.  l&Haaiae&i  larthes  st^d* 

Chief  cf  Naval  Naterial  Notice  5000,  Subject: 

Test  cf  the  Industrial  Modernization  Incentives  Prcgraa 

(INI  E)  and  Draft  DOD  Instruction  5000.11,  "IHIP";  iaae- 

diate  iipleaentation  of,"  28  February  1983. 
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INITIAL  DISTRIBUTION  LIST 


1. 


Defense  Technical  Inforiaticn  Center 
Caaezcn  Station 
Alexandria,  Virginia  22314 


2.  Defense  Logistics  Studies  Exchange 
O.S.  Any  Logistics  Banageaent  Center 
Fcrt  lee,  Virginia  2380  1 


Library 
Naval  E 
Hcntere 


,  Code  014^ 
cstgraduate  School 
y,  California  93940 


Cepartaent  Chairian,  Code.  54 
Cepartaent  of  Administrative  Sciences 
Naval  Postgraduate  School 
Hcnterey,  califcrria  93940 

lcdb  J.  Bergguist 
8370  Sunnyside  Read 
Minneapolis,  Bn.  55432 


6.  Erofesscr  D.  Boger, ,  Code  S^Bk 

Cepartaent  of  Aaiinistrative  Sciences 
Naval  Postgraduate  School 
Ecnterey,  California  93940 


7. 


CEB  E.  Guver.  Code  54GU 
Cepartaent  of  Adiinistr ative 
Naval  Postgraduate  School 
Ecnterey,  California  93940 


Sciences 


8. 


National  Contract  Banageaent  Association 
6728  Cld  McLean  Village  Drive 
EcLean,  Virginia  22101 


S.  LCDR  V.  T.  O'Cgnrcr,  SC,  0SN 

Naval  Electronic  Systea  Coaaand 
NC-1,  Rcca  7B08 
Hashington,  E.C.  20363 


10. 

11. 


i§!5Ji,!££J4n8lf5i sc-  os" 

Burke,  Virginia  2<015 

Er.  Id,  Bader ,  ,  , 
ederal  Acquisition  Institute 
26  Jackson  Place  NB 
Rcca  52or 

Hashington,  E.C.  20503 


a. 

$ 
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